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So.2d 1179 (Fla. 1980), this Court stated that releasing one
tortfeasor and not the other,

... places these defendants in a disfavored
class and denies the opportunity to recoup
their losses from the person or entity ac-
tually responsible ... Id. at 1181. See
also, Wilhelm v. Traynor, 434 So.2d 1011
(Fla. 5 DCA 1983).

Fundamental fairness and due process requires that the
order of the Fourth District Court of Appeals rendered on Novem-

ber 7, 1984 be reversed, or in the alternative, that National
Linen should not be held responsible for more than its pro rata

share of the entire liability or $10,000.00.
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II. WHETHER THE FOURTH DISTRICT COURT OF APPEALS
ERRED IN HOLDING THAT STATE FARM DID NOT COM-
MIT INVITED ERROR WHERE STATE FARM DENIED
PLAINTIFFS' RIGHT TO ARBITRATION AND RE-
QUESTED THAT THE ISSUES OF UNINSURED MOTORIST
COVERAGE AND LIABILITY BE DETERMINED BY THE
CIRCUIT COURT.

On this record, properly viewed, the District Court of Ap-
peals of Florida, Fourth District, erred in holding that State
Farm had not committed invited error by denying Bayles' right to
arbitration under the policy and by requesting that the Circuit
Court take jurisdiction and determine the issues of uninsured
motorist coverage and liability.

On July 22, 1981, counsel for National Linen requested that
the trial Court stay the Circuit Court proceedings until Bayles
and State Farm proceeded to arbitration concerning the uninsured
motorist claim. Counsel for State Farm, Mr. Winburn, argued that
National Linen had no standing to make such an argument and that
State Farm wished to proceed in the Circuit Court in order to re-
solve all of the issues rather than doing it piecemeal. At the
hearing of July 22, 1981, the following arguments were advanced:

Mr. Dougherty: [Trial counsel for National Linen]

... I think you should determine
coverage today. But I think that,
when you determine coverage, you
should stay the trial against the
other tortfeasors, and permit the
three-man panel in the arbitration

proceeding to determine whether or
not that's proximate cause ...

-23-



Mr. Winburn:

So, I am urging you, Judge, if you
rule today, that there is coverage,
the proper procedural thing to do

is, having determined coverage, to

say, 'I determined coverage under

the relief sought in Count I for

Declaratory Relief, and the matter

shall proceed forward with three-

man arbitration to determine liabi-

lity and, therefore, proximate cau-

sation and damages, and onc that

awaed is entered, there is 90 days

within which to confirm it under

the arbitration code,' ...

He [counsel for Bayles] has two
choices, and the law favors arbi-
tration, which he sought. It would

be incorrect -- and I will give you
the decisions when he finishes
argument -- if you determine there

is coverage today, it is our posi-
tion that arbitration should pro-
ceed first, and after the award is
entered, then there should be a
determination of 1liability. (R
1199-1200).

[Trial counsel for State Farm].
Your Honor, I believe he has just
argued his motion for a stay and
continuance, and he has argued his
motion and I won't attempt to add-
ress both ...

It's our position that there were
two separate incidents, and whether
or not coverage is valid depends on
whether or not the injury was
caused by the accident arising out
of operation, maintenance or use of
the uninsured motor vehicle.

Clearly, although the court did not

grant our summary judgment, it is a
very close question as far as whe-

-24-



Mr.

Mr.

Mr.

Winburn:

Dougherty:

Halpern:

ther or not her injuries were
caused by anything that the unin-
sured motorist did. As to the
arbitration, we have no objection
to the circuit court action conc-
luding, and in fact, under cases
which the plaintiff, I am sure,
after the other defendants' argu-
ment, will argue at some length, a
circuit court case is now the
proper place to adijudicate all the
various issues, and we have no
objection to that, and the plain-
tiff certainly, in his complaint,
has requested that, and I am not
even -- I don't believe that the
defendant has any standing to
require us to arbitrate under a
contract between State Farm and the
Plaintiff. (R 1201-1202).

We are very much opposed to having
a continuance of the trial. We are
ready to go to trial, and want to
go to trial. (R 1205).

...You should decide the issue of
coverage in terms of the proper
procedure, once you decide that
there is coverage, you can allow
the arbitrators to decide the issue
of liability and damages. But to
have a jury decide all of them at
the same time, Judge, is improper.
(R 1212)

[Trial counsel for Bayles] Can I
cite a case to you? Cruger v.
Allstate. It's in my Complaint,
and it says here that where either
party to insurance contract--and
this was an insurance contract--
alleges a proper case for declara-
tory relief, Circuit Court being
accorded general jurisdiction is
fully empowered and should --not
could--and should completely adju-

-25-



dicate all rights of parties relat-
ing to coverage, liability,
damages, etc., to avoid piecemeal
determination of rights, notwith-
standing contract provision for
arbitration. (R 1212)

Mr. Winburn: Your Honor, if I could interject,
the only person who 1is arguing
against bringing this action in the
Circuit Court and not arbitrating
is someone who is not even a party
to the arbitration [Mr. Dougherty
for National Linen]. The only
people who are parties to the arbi-
tration are the Plaintiff and State
Farm, We have no obijection to
bringing everybody at once in
Circuit Court and getting all the
issues resolved rather than doing
it piecemeal. And I believe that
Kruger v. Allstate does say that.
The issue of coverage is what he is
seeking a determination on, summary
judgment on, and there are issues
of fact and we should request
that Your Honor deny the summary
judgment and we will proceed to go
to trial in August. (R 1213)

Mr. Halpern: Judge, our request is that you
would find that as a matter of law,
there was uninsured motorist
coverage and that the defendant
breached a contract by denying
arbitration when it is the
preferred manner of resolving this.
Not at this stage, but it was. (R
1213)

After hearing argument from all counsel, Circuit Court Judge

Raymond J. Hare granted summary judgment as follows:

-26-



appeal.

ORDER GRANTING
MOTION FOR SUMMARY JUDGMENT

THIS CAUSE came on to be heard upon Mo-
tion for Plaintiffs, SHERYL BAYLES and MARVIN
BAYLES, for Summary Judgment against Defen-
dant, STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, with regard to Plaintiffs' action
for declaratory judgment more fully described
in Count I of Plaintiffs' Amended Complaint.
This Court having heard argument of counsel
and being otherwise duly advised in the prem-
ises, it is considered

ORDERED and ADJUDGED that:

1. Motion for Summary Judgment of
Plaintiffs with regard to action for declara-
tory judgment against STATE FARM AUTOMOBILE
INSURANCE COMPANY is hereby granted and this
Court decrees insurance coverage by the De-
fendants, STATE FARM MUTUAL AUTOMOBILE INSUR-~-
ANCE COMPANY, existed in connection with this
cause for the Plaintiffs in accordance with
the applicable policy including the full
policy 1limits of the applicable uninsured
motorist benefits.

2. This Court retains jurisdiction to
determine prayer of Plaintiffs for reasonable
attorneys' fees pursuant to Florida Statute
67.428 awarding of costs, interest or any
other equitable relief which this Court may
deem just and proper pending further motions
and hearings.

. o o (R 1000)

National Linen contends that trial counsel for State Farm,
Mr. Winburn, committed invited error by requesting that the
issues of uninsured motorist coverage and liability be determined
by the Circuit Court, as indicated by the excerpts above,

thereby estopped in contesting the findings of the trial Court on

-27~



In Florida, under the doctrine of invited error, a party
cannot successfully complain of an error for which he is himself
responsible or for a ruling that he has invited the trial Court

to make. See County of Volusia v. Niles, 445 So.2d4 1043 (Fla.. 5

DCA 1985); Bould v. Touchette, 349 So.2d 1181 (Fla. 1977);

Hawkins v. Perry, 1 So.2d 620 (1949); Hunter v. Employers' Mutual

Liability Insurance Company, 427 So.2d 199 (Fla. 2 DCA 1982);

Keller Industries, Inc. v. Morgart, 412 So.2d 950 (Fla. 5 DCA

1981); Gray v. Brake, 440 So.2d 1297 (Fla. 5 DCA 1983).

As indicated by the transcript of the hearing of July 22,
1981, Mr. Winburn, trial counsel for State Farm, requested that
the trial Court take jurisdiction and that all of the issues of
coverage and liability be resolved by that court. R 1213).
Based upon this invitation, the Honorable Raymond J. Hare found
uninsured motorist coverage under the State Farm policy and
entered summary judgment in accordance with that finding. Said
judgment was not appealed by State Farm. The case thereafter
proceeded to trial where the issues of liability were properly
submitted to a jury which, after a six-day trial, found National
Linen 20% liable and State Farm, standing in place of Cynthia
McDonald Tooley, an uninsured motorist, 80% liable.

It is clear that State Farm denied arbitration under its
policy to Bayles (R 905-912), and requested that the issues of

liability and coverage be determined by the trial court.
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(R 1201-1202, 1205, 1213). After the trial judge found coverage,
and a trial was held in the Circuit Court as requested by State
Farm, State Farm, unhappy with the judge's finding and the jury
verdict, turned to the Appellate Court for reversal of the
results, claiming error, which, if one existed, was invited by
the actions of State Farm's trial counsel.

By requesting that the trial Court take jurisdiction in or-
der to decide the issues of coverage and liability, and by fail-
ing to appeal the finding of coverage by the trial Court, State
Farm committed invited error and is, therefore, bound by the de-
terminations of the trial Court. Accordingly, the Fourth Dis-
trict Court of Appeals erred in holding that the Respondent State
Farm had not committed invited error by requesting that the is-

sues of coverage and liability be determined by the trial Court.
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CONCLUSION

Petitioners, National Linen Service and Matthew Nelson
Drummet, respectfully request that this Honorable Court reverse
the decision of the Fourth District Court of Appeals and hold
(1) that there was applicable uninsured motorist coverage under
Respondent Sheryl Bayles' policy with Respondent State Farm
Mutual Automobile Insurance Company, regardless of the presence
of another tortfeasor covered by personal injury protection; (2)
that if an error existed, trial counsel for State Farm committed
invited error by requesting that the issues of coverage and
liability be determined by the trial court, and is, therefore,
estopped from contesting that determination on appeal; (3) that
State Farm, standing in the shoes of Cynthia McDonald Tooley, an
uninsured motorist, is responsible for its pro rata share of the
total liability corresponding to the 80% finding of negligence by
the jury, or $40,000.00; and (4) that under no circumstances
should National Linen be required to pay damages beyond its own
pro rata share of the total liability, corresponding to the 20%

finding of negligence by the jury, or $10,000.00.
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