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It has long been the public policy of the
State of Florida to require uninsured motor
ist protection in automobile policies written
in this state to afford the public generally
the same protection that the public would
have had if the wuninsured motorist had
carried personal 1liability coverage. The
statute is designed for the protection of
injured persons; it is not designed for the
benefits of insurance companies or for motor-
ists who cause damage to others. Id., at
266, see, also, Curtin vs. State Farm Mutual
Automobile Insurance Company, 449 So.2d 293
(Fla. 5 DCA 1984), Brown vs. Progressive
Mutual Insurance Company, 249 So.2d 429 (Fla.
1971), Standard Accident Insurance Company
vs. Gavin, 184 So.2d 299 (Fla. 1 DCA 1966).

Permitting the uninsured motorist carrier to totally escape
liability merely by the preéence of another tortfeasor who has
personal 1liability coverage equal to or dJgreater than the UM
coverage provided the insured, regardless of his level of culpa-
bility, encourages insurance carriers to bargan in bad faith. 1In
fact, as a result of this decision, there is no incentive for
insurance companies to bargain in good faith, for if there is
even the slightest possibility that another tortfeasor is culp-
able to even the smallest degree, the insurer would be able to
escape liability. Consequently, they would force the insured to
exhaust all possible remedies against all possible tortfeasors
before they would admit coverage and submit to binding arbitra-
tion.

As justification for its argument that the opinion of the
Fourth District Court of Appeals does not encourage bad faith,
STATE FARM opines:

...Nothing in the opinion, as we understand

it, relieves UM insurers from their contract-
ual duty to arbitrate liability and damages.



In addition, the 1legislature has provided
penalties for insurers who unsuccessfully
deny coverage, or otherwise do not comply
with the policy provisions by §627.428, Flo-
rida Statutes [providing for attorneys' fees]
and §624.155, Florida Statutes I[providing
civil remedies in cases of insurer miscon-
duct]. (B-362, pg. 4).

STATE FARM reasons that since there are statutory provisions
guarding against bad faith, that if an insurer were to act in bad
faith by, for example, denying arbitration, the insured has ade-
guate remedies at law. In essence, Respondent suggests that the
insured should incur the further time and expense of additional
litigation to prove bad faith on the part of the insurer, in
order to recoup attorneys' fees and additional relief recoverable
under these statutes, while the very purpose of arbitration is to
avoid lengthy, drawn-out court proceedings, by resolving these
matters in the most inexpensive and least time- consuming ways
possible.

Furthermore, it would appear from the District Court's opi-
nion, that if the insurer can show that there was the possibili-
ty, no matter how slight, that another tortfeasor was involved,
the insurer would have proper grounds to deny arbitration, de-
stroying any claim of bad faith the insured might have against
it. The insured would be forced to incur the unnecessary time
and expense that arbitration and Florida Statute 627.727(1) were
designed to prevent. Accordingly, the argument of STATE FARM is
without basis.

Finally, it is suggested by the Respondent that the entire

argument of BAYLES, NATIONAL LINEN and the Academy of Florida



Trial Lawyers are without merit, because the Fourth District
Court of Appeals did not specifically rule that an insurer could
escape arbitration by forcing the insured to seek judgment
against all other possible tortfeasors, and also, that the Appel-
late Court's decision was meant to be restricted to its facts.
STATE FARM contends:

«...Their argument [Plaintiffs'] appears to be
directed to an entirely different issue,
namely whether an uninsured motorist carrier
may escape arbitration by claiming that some
other financially responsible party may have
contributed toward causing the accident which
resulted in injury to its insured. This is
not the issue here, nor was it the issue
before the District Court of Appeals. ...The
District Court was neither called upon to
decide, nor did it wundertake to decide,
whether an insurer could, as Plaintiffs put
it, 'escape arbitration by forcing insured
Plaintiffs to seek judgment against real or
imagined joint tortfeasors.' (B-348, pg. 2).

The contentions of STATE FARM have no basis whatsoever in

law or in fact. While the District Court did not specifically

rule that an insurer can escape arbitration by forcing insureds
to seek judgment against real or imagined joint tortfeasors, and
surely did not intend such a result, its decision nevertheless
clearly creates such a result. 1In fact, Petitioners contend that
the Fourth District Court of Appeals could not possibly have
intended such a result, as it is contrary to the public policy of
the State of Florida, the argument which forms the basis of this
appeal.

STATE FARM is attempting to diffuse the true issue here,
which is not whether the Court specifically decided whether

insurers could escape arbitration by first forcing injured plain-



tiffs to seek Jjudgment against real or imagined joint tortfea-
sors, but rather, whether the decision rendered by the Fourth
District Court of Appeals does, in fact, create this result. For
the reasons advanced in the Brief of the Petitioners, it clearly
does, and therefore, it should be reversed.

Further, the holding of the Fourth District Court of Appeals
was not, as Respondent argued, intended to be limited to the
facts of the case, for if it were, that court would obviously not
have seen the need to certify the question as one of great public
importance to this Court. By so certifying it, the Fourth Dist-
rict Court of Appeals voiced its concern that the issue which it
had decided, could have extremely important and far-reaching
effects within the State of Florida, and that a definitive ruling
by this Court is necessary to best serve the interests of the
citizens of this State. Accordingly, Respondent's contentions
that this decision was meant to apply solely to the facts of this
case have no basis whatsoever in fact, and is specifically cont-
roverted by the actions of the Fourth District Court of Appeals
in certifying the question.

B. Petitioner responds to specific allegations of STATE
FARM in Case No: 66,362, as follows:

1. Respondent contends that Petitioner misapplied the

case of Kennelworth Insurance Company vs. Drake, 396 So.2d4 836

(Fla. 2 DCA 1981) to the present situation. Petitioners cited
this case for the proposition that the UM coverage available to
the insured is not affected by the fact that there may be more

than one tortfeasor involved. Respondent contends that the



Second District Court of Appeals merely meant that the uninsured
motorist carrier's exposure would not be increased, regardless of
the number of tortfeasors involved. This statement of STATE FARM
is clearly inapplicable to the argument advanced by the Petition-
ers. It is common sense that a carrier's exposure cannot be
increased beyond its applicable coverage, regardless of who is

involved in the accident. 1In Kennelworth, the Court was attempt-

ing to determine the amount of UM coverage available to the
insured under two separate insurance policies. The Second Dist-
rict Court of Appeals decided that the insured was entitled to
the full uninsured motorist coverage under both policies, as the
coverage available to the insured was not affected by the fact
that there was more than one tortfeasor involved.

This holding is clearly on point with the argument advanced
by the Petitioner, that the fact that there was more than one
tortfeasor involved should not have prevented BAYLES from
receiving the full 1limits of UM coverage under the STATE FARM
policy. Whether or not the UM coverage available to Mrs. BAYLES
exceeded the total liability coverage available to her, is imma-
terial here, just as the Second District Court of Appeals deter-

mined it was immaterial in Kennelworth.

2. STATE FARM next suggests that it is curious that
NATIONAL LINEN, which is a tortfeasor, should advance the argu-
ment that the public policy of the State of Florida is violated
by the decision under review in that the UM insurance coverage is
designed for the benefit of insured persons, and not for the

benefit of insurance companies or for motorists who cause damage



to others. NATIONAL LINEN does not contest that it was a jury
found tortfeasor. However, NATIONAL LINEN was found to be only
20% negligent, as compared to the 80% negligence on the part of
the uninsured motorist, TOOLEY. NATIONAL LINEN is advancing the
same argument as BAYLES, and has argued that the statute should
be interpreted for the benefit of BAYLES, and not necessarily in
favor of a motorist who caused damage to others. The public
policy of the State of Florida would not, in any sense, be vio-
lated if the statute were interpreted, as required, for the bene-
fit of the insured BAYLES, which would also indirectly benefit$§
NATIONAL LINEN, In any event, regardless of whether a proper
interpretation of F.S.A. 627.727(1) would benefit NATIONAL LINEN,
it is clear that this statute was intended to benefit BAYLES, and
on that basis, the decision of the Fourth District Court of
Appeals should be reversed.

3. STATE FARM alleges that the effects of this deci-
sion, advanced by NATIONAL LINEN, wherein insurers are encouraged
to act in bad faith, wherein an insured might be encouraged to
reduce his liability coverage and/or insurers being encouraged to
increase their premium rates, are likewise without merit. Peti-
tioner vehemently disputes these contention of STATE FARM.

The scenario set forth by NATIONAL LINEN was advanced merely
to illustrate that the decision of the Fourth District Court of
Appeals could have varied and wide-ranging effects on insurance
coverage in general, and UM coverage in particular, in the State
of Florida. The gist of Petitioners' argument is that a whole

“"Pandora's box" could be opened as a result of this decision.




It is therefore imperative for this Court to definitively estab-
lish a rule of law, in accordance with the public policy of the
State of Florida, which would prohibit the possibility that sce-
narios of this type would be allowed to occur.

4. STATE FARM also suggests that the plethorea of
cases cited by Petitioners from numerous other jurisdictions are
not binding on this Court, and therefore, should not be consider-
ed. These authorities have been cited to this Court to illus-
trate that in nearly every jurisdiction in the United States,»
which has a public policy similar to or identical to that of the
State of Florida, the very issue invélved herein was decided in
the manner proposed by the Petitioners, and contrary to the posi-
tion advanced by the Fourth District Court of Appeals. While
these cases are not binding on this Court, they reflect sound,
reasoned opinions resulting from extensive review of these
issues, and the weighing of the possible effects thereof.
NATIONAL LINEN believes that these cases show the wisdom and pro-
priety of the arguments advanced by the Petitioners, and should
be used as a guide or persuasive material to be considered by
this Court in rendering its decision on this issue, which is
similar to or identical to the issues decided by the high courts
of numerous other jurisdictions.

5. Finally, STATE FARM takes issue with NATIONAL
LINEN's contention that it has been deprived of equal protection
and fundamental due process by the decision of the Fourth Dist-
rict Court of Appeals. NATIONAL LINEN justifiably relied on the

finding of the trial court that UM coverage existed under the



STATE FARM policy, and proceeded to trial in accordance with that
ruling, realizing that its potential liability, if any, was mini-
mal, and that STATE FARM would be responsible for the majority of
any verdict.

As expected, NATIONAL LINEN was found only to be 20% negli-
gent, and STATE FARM, standing in the shoes of TOOLEY, respons-
ible for the remaining 80% of the award. Naturally, BAYLES could
collect all of the verdict from NATIONAL LINEN or from STATE
FARM, with the other given the opportunity to recoup its exces-
sive payment from the other tortfeasor. The decision of the
Fourth District Court of Appeals effectually releases STATE FARM
and seeks to hold NATIONAL LINEN liable for 100% of the award,
when it was only, at best, found to be 20% negligent.

Both STATE FARM and NATIONAL LINEN were given due process at
the trial level, the trial court determined coverage under the
policy, and the Jjury returned a proper verdict. STATE FARM,
after inviting such decision, is released from any and all liabi-
lity by the Fourth District Court of Appeals, and NATIONAL LINEN
is now subject to the untenable position of total liability for
the award, when its actual negligence was found to be merely
20%.

NATIONAL LINEN submits that at the very least, the Fourth
District Court of Appeals should have ordered a new trial, in
order to protect the rights of NATIONAL LINEN, as it certainly
would have proceeded differently, if it had been determined that
BAYLES had no UM coverage under the STATE FARM policy. Accord-

ingly, if this Court affirms the District Court's finding that

-10-
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the trial court erroneously ruled that UM coverage existed, this
unforeseen error forces the Petitioner to make contribution
beyond its own pro rata share of the total liability, which is a
denial of fundamental due process. See, F.S.A. §768.312(b),

F.S.A. §768.313(a), and Pensacola Interstate Fair, Inc. vs.

Popovich, 389 So.2d 1179 (Fla. 1980). Accordingly, fundamental
fairness requires that NATIONAL LINEN be given a new trial, or
that it be determined that NATIONAL LINEN cannot be liable for

more than its pro rata share of the entire liability.
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IT. WHETHER STATE FARM COMMITTED INVITED ERROR BY
DENYING PLAINTIFF'S RIGHT TO ARBITRATION AND
REQUESTING THAT THE ISSUES OF UNINSURED
MOTORIST COVERAGE AND LIABILITY BE DETERMINED
BY THE CIRCUIT COURT.

In response to this argument, the Respondent inaccurately
categorizes the argument of the Petitioner. STATE FARM contends
that the gist of NATIONAL LINEN's argument is that STATE FARM
acquiesced in having the trial court determine both coverage and
liability, and that they therefore committed invited error. This
is clearly a misstatement by STATE FARM of the position of the
Petitioner.

As indicated by the transcript excerpts included in Peti-
tioners' Brief, STATE FARM did not merely acquiesce to having the
trial court determine both coverage and liability, but in fact,
REQUESTED that the trial court dispose of these issues, after
trial counsel for NATIONAL LINEN had indicated that the proper
course of action would be to arbitrate the various issues. In
Florida, under the doctrine of invited error, a party cannot
successfully compiain of an error for which he, himself, is res-

ponsible, or of a ruling that he has invited the trial court to

make. County of Volusia vs. Nyles, 445 So.2d 1043 (Fla. 5 DCA

1985), Bould vs. Touchette, 349 So.2d 1181 (Fla. 1977), Hawkins

vs. Perry, 1 So.2d 620 (1949), Hunter vs. Employers' Mutual

Liability Insurance Company, 427 So.2d 199 (Fla. 2 DCA 1982),

Keller Industries, Inc. vs. Morgart, 412 So.2d 950 (Fla. 5 DCA

1981), and Gray vs. Brake, 440 So.2d 1297 (Fla. 5 DCA 1983).

Accordingly, because trial counsel for STATE FARM, Mr.

Winburn, requested that the issues of uninsured motorist and

-12-



liability be determined by the circuit court, STATE FARM
committed invited error, and is estopped from contesting the
findings of the trial court on appeal.

CONCLUSION

Petitioners, NATIONAL LINEN and MATTHEW NELSON DRUMMET, sub-
mit that the arguments advanced by the Respondent, STATE FARM are
without merit, and accordingly, based on the reasons set forth in
the Brief of the Petitioners, NATIONAL LINEN SERVICE and MATTHEW
NELSON DRUMMET in Case No: 66,362, and the Brief of the Petition-
ers, SHERYL BAYLES and MARVIN BAYLES in Case No: 66,348, as well
as the amicus Brief of the Academy of Florida Trial Lawyers, in
Case No: 66,348, that the decision of the Fourth District Court

of Appeals be reversed.
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Appellees has been mailed to Nancy Little Hoffman, Attorney-at-
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Halpern, Esquire, Kayfetz, Poses & Halpern, P.A., 44 West Flagler
Street, #2400, Miami, FL 33130, this 7th day of March, 1985.
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