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the constitutionality of a legislative enactment and the particular act challenged
by the Appellants, it is important to address briefly whether there is any basis to
conclude that the Commission acted pursuant to Section 366.076, Florida
Statutes (1983) in authorizing FPL's 1985 revenue increase. Such a review
demonstrates that the basic premise underlying the Appellant's appeals is
erroneous. There is no reasonable basis upon which to conclude that the
Commission acted pursuant to or relied upon Section 366.076, Florida Statutes
(1983).

At no time in the proceeding did FPL invoke Section 366.076, Florida
Statutes (1983). The operative pleading which initiated FPL's request for rate
changes in both 1984 and 1985 specifically stated that the relief being requested
was "pursuant to the provisions of Section 366.06, Florida Statutes...." R.I, p. 4.

More importantly, although the Commission issued numerous orders in this
proceeding, there is not a single reference in any of the orders to Section
366.076, Florida Statutes, even though there are a number of references to the
1985 revenue increase. It would be curious for a Commission purportedly
implementing a new statute which supposedly greatly expanded its authority to
fail to mention the statute in any of its orders. Perhaps this "glaring omission” is
best explained by the Commission itself when it stated it was suspending both
sets of FPL's rate schedules and setting the matter for hearing, "pursuant to the
authority granted in Section 366.06(3), Florida Statutes.” Order No. 12919; R. I,
p. 124.

The Appellants conveniently ignore these straightforward expressions

which clearly show neither the Company nor the Commission was relying upon
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Section 366.076, Florida Statutes (1983).1l/ They resort instead to various
circumstantial or deductive arguments to attempt to tie the 1985 revenue
increase to Section 366.076, Florida Statutes (1983). These unjustified
speculations should not be relied upon in the face of clear statements by both the
Company and the Commission to the contrary and a course of conduct consistent
with Section 366.06, Florida Statutes (1983).
Vi

CHAPTER 83-222, LAWS OF FLORIDA, THE ACT

ADOPTING SECTION 366.076, FLORIDA STATUTES

(1983), DOES NOT CONTRAVENE ARTICLE IIl, SECTION

6 OF THE FLORIDA CONSTITUTION.
A. The Standard Of Review.

In this case the Court has been called upon to determine the

constitutionality of a statute. If the Court reaches that question, several

precepts previously recognized by this Court should be applied.

Legislative enactments are presumptively valid. State v. McDonald, 357

So0.2d 405 (Fla. 1978); State ex rel Shevin v. Metz Construction Co., 285 So.2d

598 (Fla. 1973). Consequently, the burden of proof is upon the person assailing
the statute to show that it fails to meet a constitutional standard. Ison v.
Zimmerman, 372 So.2d 431 (Fla. 1979). The constitutional infirmity must be

shown "beyond reasonable doubt." State ex rel Flink v. Canova, 94 So.2d 181,

184 (Fla. 1957). Should any doubt exist that an act is in violation of any

11/ 7o his credit, the MDCCA does admit that "the Commission did not refer
expressly to a recent enactment, Section 366.076, Florida statutes [sicl..." in its
initial order authorizing the rate changes. MDCCA Brief 3. However, having
made this damaging admission, the MDCCA goes on to argue the
unconstitutionality of Chapter 83-222, Laws of Florida creating Section 366.076,
Florida Statutes (1983).
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constitutional provision, the presumption is in favor of constitutionality. Id.
Therefore, an aet will be struck down only where there is a plain case of

violating or ignoring a constitutional requirement. King Kole, Ine. v. Bryant, 178

So.2d 2 (Fla. 1965); Farabee v. Board of Trustees, Lee County Law Library, 254

So.2d 1 (Fla. 1971). Courts have the judicial obligation to sustain legislative

enactments when possible. North Port Bank v. State Department of Revenue,

313 So.2d 683 (Fla. 1975).
All of these principles are applicable to the case at bar. State ex rel

Shevin v. Metz Construetion Co..

B. The Constitutional Provision At Issue.
Article III, Section 6, Florida Constitution provides in pertinent part:
Every law shall embrace one subject and matter properly
connected therewith, and the subject shall be briefly
expressed in the title.
This provision contains two constitutional restrictions applicable to every
legislative enactment. First, each law must address only one subject. Second,
the subject of the act must be expressed briefly in its title.
In most instances when, as in this case, it is alleged that an act offends
both restrictions, courts consider first the adequacy of the title and then

whether the act embraces more than one subject. That is the approach taken in

this brief.

C. The Title To Chapter 83-222, Laws of Florida Fairly Gives Notice As
Would Reasonably Lead To Inquiry Into The Contents Of The Act.

On a number of occasions this Court has addressed the purpose of the

constitutional requirement regarding the title of a legislative enactment and has
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expressed various means of testing whether the title meets the requirement.
The purpose of the requirement, "is to provide notice to all concerned of the

general nature and substance of the act." Bunnell v. State, 453 So.2d 808, 809

(Fla. 1984); Kirkland v. Phillips, 106 So0.2d 909, 914 (Fla. 1958). "Its object is to

avoid surprise or fraud by fairly apprising the Legislature and the public of the

subject of the legislation being enacted." King Kole, Inc., 178 So.2d at 4. The

title should be "sufficiently broad to connect it with the general subject matter

of the enactment." State v. McDonald, 357 So.2d at 407. It "should reasonably

and fairly give notice of what one may expect to find in the body of the

enactment."” Smith v. City of St. Petersburg, 302 So.2d 756, 758 (Fla. 1974). A

title is sufficient "if it fairly gives such notice as will reasonably lead to inquiry

into the body" of the act. King Kole, Inc., 178 So.2d at 4. In this regard, it has

been said that "the title does not require a detailed explanation of every

provision." State v. MeDonald, 357 So.2d at 407. The title does not have to be

an index to the contents. It is not necessary for the title to delineate in detail

the substance of the statute. King Kole, Inc.; Kirkland v. Phillips.

The title to Chapter 83-222, Laws of Florida, the act creating Section
366.076, Florida Statutes (1983), states that it is an act "relating to the siting of
electrical transmission lines" and proceeds to identify each of the amendments
made to the existing law. Included in the title’s index of amendments is the
reference "creating s. 366.076, Florida Statutes; authorizing limited regulatory
proceedings, also authorizing rulemaking authority." In this instance the
Legislature chose "to delineate in detail the substance of the act" even though

such detail was not required. King Kole, Inc., 178 S0.2d at 4. This additional

effort to inform the reader of the title of the contents of the act is permissible:
This ecourt is also committed to the doectrine that

- 28 -

STEEL HECTOR & DAVIS




amplification of the title to an act, so as to expressly
mention matters germane thereto and properly connected
therewith, does not nullify the title....

Colonial Inv. Co. v. Nolan, 100 Fla. 349, 131 So. 178, 179 (Fla. 1930).

The title to Chapter 83-222, Laws of Florida satisfies the constitutional
requirement of the subject of an act being briefly expressed in its title. The
title expressly states that it pertains to transmission lines and to regulatory
proceedings and rule making within Chapter 366, Florida Statutes. This provides
notice to legislators and the public alike of the general nature and substance of
the act. A person reading this title would have reason to inquire into the body of
act to discern how the regulatory proceedings of Chapter 366, Florida Statutes,
which clearly include ratemaking, are affected. In fact, the title more than
satisfies the title requirement of Article III, Section 6, Florida Constitution since
it provides more detail than is required. The title to Chapter 83-222 cannot be
said to have perpetrated surprise or fraud on the Legislature or publie, for
through the indexing of the statute's contents, it fairly and reasonably
summarizes the provision of the act which creates Section 366.076, Florida
Statutes (1983). Simply stated, the title of Chapter 83-222, Laws of Florida

provides adequate notice and is not constitutionally infirm.

D. Chapter 83-222, Laws of Florida Embraces Only One Subject And Matters
Properly Connected.

Once the adequacy of the title of an act has been established, the Court
must determine whether the provisions of the act embrace more than one
subject. In State v. Lee, 356 So.2d 276, 282 (Fla. 1976) this Court explained the
reason behind the constitution's single subject rule:

The purpose of the constitutional prohibition against a

plurality of subjects in a single legislative aet is to
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prevent a single enactment from becoming a 'cloak' for
dissimilar legislation having no necessary or appropriate
connection with the subject matter. E.g., Colonial Inv.
Co. v. Nolan, 100 Fla. 1349, 131 So. 178 (Fla. 1930).

There is no litmus test allowing mechanical application to assess whether a
legislative enactment addresses more than one subject or includes subjects that
are improperly connected. Traditionally, the Florida courts require that all

matters included in the law have a "cogent relationship" (Bunnell v. State, 453

So.2d at 809), that there exists a "natural and logical connection" among the

provisions (Board of Publie Instruction of Broward County v. Doran, 224 So.2d

693, 699 (Fla. 1969)), or that the provisions be "necessary incidents to, or that
tend to make effective or promote, the object and purpose of the legislation...."

Smith v. Chase, 91 Fla. 1044, 109 So. 94, 97 (Fla. 1926). Although the case law

does not expressly provide, courts must decide whether a statute violates the
single subject rule on a case by case basis.

This Court explained in State v. Lee, that "wide latitude must be accorded
the legislature in the enactment of laws, and this Court will strike down a
statute only where there is a plain violation of the constitutiénal requirements
that each enactment be limited to a single subject.” 356 So.2d at 282.
Moreover, the one subject rule articulated in Article III, Section 6, Florida
Constitution is not as stringent as the similar provision regarding constitutional

amendments in Article XI, Section 3, Florida Constitution. Fine v. Firestone,

448 So.2d 984 (Fla. 1984). Indeed, the less stringent or more liberal standard

articulated in Fine v. Firestone as applicable under the one subject provision of

Article III, Section 6, is seemingly reflected in this Court's disposition of prior

cases where it has been alleged that statutes contain more than one subject.
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With these observations in mind, turn to the act in question. The
Appellants argue that Section 13(4) of Chapter 83-222, Laws of Florida, the
provision creating Section 366.076, Florida Statutes (1983), introduces a second
subject into Chapter 83-222. The argument is that the authority conferred upon
the Commission in Section 13(4) of Chapter 83-222 is not "naturally and
logically" connected to the siting of electrical transmission lines. Despite these
contentions, a review of Chapter 83-222 in its entirety shows that Section 13(4)
of the act is germane to and effectuates the siting of electrical transmission
lines.

An integral part of the transmission siting process is the determination by
the Commission of the need for an electrical transmission line. See Section 19,
Chapter 83-222, Laws of Florida; Section 403.507, Florida Statutes (1983). In
making its determination of whether there is a need for an electrical
transmission line, the Commission is to conduct a hearing. Id. Section 13(4) of
Chapter 83-222 authorizes the Commission to conduet limited proceedings. This
provision may be employed in conducting the hearing for the determination of
the need for the line. In short, pursuant to Section 13(4) of Chapter 83-222,
Laws of Florida the Commission may conduct a limited proceeding to make the
need determination required by Section 19 of Chapter 83-222, Laws of Florida.
It must be concluded that Section 13(4), Chapter 83-222, Laws of Florida, which
creates Section 366.076(1), Florida Statutes (1983), facilitates the subject of the
act.

The creation of Section 366.076(2), Florida Statutes also helps effectuate
the purposes of Chapter 83-222, Laws of Florida and the transmission line siting
act it amends by providing greater flexibility in the ratemaking authority of the
Commission and thus allowing the Commission to respond more readily to the
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financial burdens imposed on utilities by the transmission line siting proecess.
Section 4 of Chapter 83-222 requires applicants for transmission line siting
authority to pay an application fee of $750 per mile of proposed transmission line
corridor, with a minimum fee of $20,000 per application. There is also a
substantial burden created by the need to prepare for and participate in the
administrative hearings and other procedures involved in processing a siting
application. Finally, the results of the siting process may impose very large
additional construction expenses on utilities receiving siting approval if that
approval requires compliance with burdensome conditions. A utility affected by
these various types of added expenses has no recourse but to seek rate relief
from the Commission, and the provisions of Chapter 83-222 creating Section
366.076 could help the Commission to be responsive to such requests. Thus, the
provision of Chapter 83-222, Laws of Florida creating Section 366.076(2), Florida
Statutes is a necessary element of the act to ensure that those affected by the
act have the means to comply with the statutory requirements.

Provisions necessary to provide the funds for effectuating a legislative
enactment bear sufficient connection to the statute's subject matter. In Smith
v.Chase, 109 So. at 97, this Court held "[plrovisions that are necessary or
incident to, or that tend to make effective or to promote, the object and the
purpose of the legislation that is included in the subject expressed in the title of
the act, may be regarded as a matter properly connected with the subject of the

act.,” Similarly, in Farabee v. Board of Trustees, Lee County Law Library, the

court held a statute constitutional against an Article III, Section 6 challenge that
the title failed to provide proper notice for the funding mechanism of a county
law library. The Court enunciated the prevailing rule stating:

Where one general subject . . . is expressed in the title of
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an act, the means and instrumentalities for effecting such

subject need not be stated in the title and may be

regarded as matters properly connected with the subject

which may be properly embraced in the act.
254 S0.2d at 4. Likewise, the amendment to Chapter 366 found within Ch, 83-
222, Laws of Florida is a "means and instrumentality" for effecting compliance
with the "Transmission Line Siting Act."

As the foregoing analysis has shown, the logical connection the Appellants
allege to be missing between Section 13(4).of Chapter 83-222, Laws of Florida
and the remainder of the act is readily apparent. The portion of Chapter 83-222
creating Section 366.076, Florida Statutes provides the means and

instrumentalities of effectuating the subject of the act. The act in question is

not constitutionally infirm.
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CONCLUSION

By means of an artificial constitutional challenge, the Appellants seek to
invalidate an essential revenue increase granted to FPL after a thorough and
exhaustive proceeding lasting over a year. In making this challenge the
Appellants admit that the Commission's action was proper based on the evidence
presented.

This Court need not, and indeed should not, reach the constitutional
question raised by the Appellants. The Commission had, and exercised, statutory
authority independent of Section 366.076, Florida Statutes (1983) to allow FPL a
1985 revenue increase. The Commission properly exercised its ratemaking
authority under Section 366.06, Florida Statutes (1983), and its choice of a test
period to judge the reasonableness of FPL's requested rate change for 1985 was
clearly a matter within the broad discretion the Commission exercises in
establishing utility rates.

There is no reasonable basis in the record from which to conclude that the
Commission acted pursuant to Section 366.076, Florida Statutes (1983) in
authorizing FPL's change in rates and charges. However, even if such a showing
had been made, the act adopting Section 366.076 does not violate the restrictions
in Article III, Section 6, Florida Constitution. The Commission's orders are due
to be affirmed.

Respectfully submitted,
STEEL HECTOR & DAVIS
320 Barnett Bank Building

Tallahassee, Florida 32301
(904) 222-4192

By:

Matthew M. Childs, P.A.
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