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INTRODUCTION 

The  part ies wi l l  be  re fer red to herein as p la in t i f f  and 

defendant. The  symbol "R. " wil l  be  used for  citations t o  the 

record as prepared f o r  the Cour t  o f  Appeal. The symbol "A. II 

wil l  be used f o r  references to  the Appendix t o  this br ie f .  

STATEMENT OF THE CASE 
AND STATEMENT OF THE FACTS 

On the n i g h t  o f  January 12, 1981, pla in t i f f  Algie F. Vaughn 

and his wife, Mary Emma Vaughn, were t ravel ing b y  automobile from 

Pensacola, Florida, to  Opp, Alabama, wi th  Mrs. Vaughn driving. 

(R. 16, 20) Mr.  and Mrs. Vaughn exited Interstate 10 east o f  Crestview 

and were t ravel ing no r t h  on Walton County Road 1087. Neither 

Mr .  Vaughn nor  h is  wife had traveled on Walton County Road 1087 fo r  

many years p r i o r  t o  th is time. (R. 22) Walton County Road 1087, 

where th is accident happened, i s  a two-lane road approximately eighteen 

feet wide. (R. 199) 

As the  pla int i f fs '  vehicle approached a cu rve  in th is roadway 

from the south a t  less than the speed limit, the le f t  wheels o f  the vehicle 

encountered a drop-of f  in the center o f  the roadway between the  

northbound and southbound lanes, causing Mrs. Vaughn t o  lose control 

o f  the ca r  w i th  the resu l t  that  Mrs. Vaughn was kil led, and Mr. Vaughn 



was seriously in jured in the ensuing accident. (R. 23-25) A t  precisely 

where th is accident occurred, there i s  a two inch drop-off in the center 

l ine of  the highway between the northbound and southbound lanes. 

(R. 121-122, 179-180) In other words, between the northbound and 

southbound lanes in the c u r v e  where this accident happened, there was 

an  ab rup t  two inch drop-of f  from the northbound lane to  the southbound 

lane r i g h t  in the center of  the  roadway. 

The  uncontroverted evidence before the Cour t  is  that  this two 

inch drop-off in the center of the roadway caused Mrs. Vaughn t o  lose 

control  of her  vehicle, and thereby caused o r  substantially contr ibuted to  

causing the accident which resulted in her  death and serious in jur ies to  

he r  husband, Algie F. Vaughn. (R. 197-199) Th is  two inch drop-off in 

the  middle of the roadway resulted from the fact that  the paving materials 

on the southbound lane of  th is cu rve  were ' 3 o n e 1 7 n  tha t  the paving 

material tha t  had been applied t o  the southbound lane had eroded away. 

(R. 228, 258) T h e  paving material tha t  had been applied to  the northbound 

lane in that  cu rve  a t  the same time, meanwhile, had not  eroded away w i th  

the resu l t  that  in the center of the roadway where the northbound lane 

should have met the southbound lane, there was a two inch drop-of f  from 

the northbound to  the southbound lane. (R. 233-234, 258) 

For  many years p r i o r  t o  this accident, defendant Edward M. 

Chadbourne, Inc., had been in the business o f  manufacturing pav ing 

materials in i t s  own plants, and had also been in the business f o r  years of 

apply ing those paving materials that  it manufactures t o  roadways and 



p a r k i n g  lots. (R. 252) In other  words, defendant  was f o r  years, and  

s t i l l  is, in the business o f  sel l ing - b o t h  the  pav ing materials tha t  it 

manufactured and  - t h e  serv ice o f  app ly ing  those pav ing  materials tha t  it 
- 

had manufactured to  roadway a n d  p a r k i n g  l o t  surfaces. (R. 252) 

Pursuant  t o  a cont rac t  w i t h  the  State o f  Florida, defendant  

paved Walton County  Road 1087 in a pav ing  pro jec t  t h a t  was accepted by 

t h e  State in A p r i l  o f  1979. (R. 278) In c a r r y i n g  o u t  the  pav ing  contract ,  

defendant  manufactured in i t s  own ~ l a n t  t h e  ~ a v i n a  materials t o  b e  used 

in pav ing  th i s  road a n d  then used these pav ing  materials tha t  it had  --- 
manufactured t o  resur face the  roadway in question. (R. 248-253) 

Fol lowing h i s  wife's death, p la in t i f f  f i led  s u i t  as personal 

representat ive o f  h i s  wife's estate and  i r ld iv idua l ly  against  defendant  on 

the  basis, among others, t h a t  t h e  pav ing  materials manufactured by 

defendant  were defec t ive  when manufactured by defendant,  a n d  t h a t  

de fendant  was thereby l iab le u n d e r  p r o d u c t  l iab i l i t y  p r inc ip les  i nc lud ing  

s t r i c t  l iab i l i t y  f o r  t h e  damages su f fe red in th is  accident. (R. 1-5) 

Thereaf ter ,  defendant  moved f o r  summary judgment on t h e  basis, among 

others, t ha t  defendant,  even though a manufacturer  o f  pav ing materials, 

i s  somehow exempt from the s t r i c t  l iab i l i t y  pr inc ip les o f  Section 402(A) 

of t h e  Restatement (Second) o f  T o r t s  (1965). (R. 215) A l though  the  

O r d e r  Gran t ing  Summary Judgment in favor  o f  defendant  i s  s i len t  on th i s  

point,  the t r i a l  c o u r t  obviously agreed w i t h  the  defendant  t h a t  t he  

manufacturer  o f  pav ing  materials i s  exempt f rom s t r i c t  l i ab i l i t y  

pr inc ip les as appl ied in Flor ida. (R.  291) 



The F i r s t  D is t r ic t  Cour t  o f  Appeal reversed the  t r ia l  court 's 

summary judgment in favor o f  defendant, holding that  s t r i c t  l iabi l i ty  

principles do  apply t o  the manufacturer o f  a product  which is  later 

incorporated i n to  an improvement on real property.  The F i rs t  D is t r i c t  

f u r t he r  held that  knowledge of  the defect in that  product  b y  the user 

d i d  no t  absolve the manufacturer from l iabi l i ty  under  Section 4021A) of 

the Restatement o f  Tor ts  (Second). (A.  4-5) 

ISSUES PRESENTED FOR REVIEW 

1. IS  THE MANUFACTURER OF A DEFECTIVE PRODUCT 
WHICH IS LATER INCORPORATED INTO AN IMPROVEMENT 
TO REAL PROPERTY IMMUNE FROM L IABIL ITY UNDER 
SECTION 402(A) OF THE RESTATEMENT OF TORTS (SECOND)? 

2. DOES THE DISCOVERY OF A DEFECT IN A PRODUCT 
ABSOLVE THE MANUFACTURER OF THAT PRODUCT FROM 
L IABIL ITY FOR DAMAGES CAUSED BY THAT DEFECTIVE 
PRODUCT ? 

SUMMARY OF ARGUMENT 

Defendant below was the manufacturer o f  a defect ive product, 

asphaultic concrete, which was later incorporated i n to  an improvement on 

real property,  a county road. Th is  asphaultic concrete manufactured b y  

defendant was defective, and the defect in the product  caused a death 

and a serious in ju ry .  Notwithstanding defendant's protestations t o  the 

contrary,  a manufacturer o f  a defect ive product  which i s  later incorporated 



into an improvemer~t on real property must answer under s t r i c t  l iabi l i ty  

principles for  that  defective product just  as manufacturers of products 

which are not incorporated in to  improvements on real proper ty  must 

answer for  defective products under s t r i c t  l iabi l i ty principles. 

If the defendant is  correct  in i t s  position on this issue and 

the F i rs t  D is t r ic t  is  incorrect, every single manufacturer of products which 

are manufactured for incorporation in to  houses, hotels, courthouses, 

roads, and every other kind of s t ructure would be absolutely immune 

from suits based on s t r i c t  l iabi l i ty principles. In other words, if the 

defendant prevails on this appeal, the manufacturers o f  everything from 

defective a i r  conditioners t o  defective elevators which are later incorporated 

in to  improvements on real estate will be absolutely immune to  actions 

founded on s t r i c t  l iabi l i ty principles. 

The F i rs t  D is t r ic t  did no t  hold in this case that Section 402(A) -- 
applies to structural  improvements to real estate. The F i rs t  D is t r ic t  

in this case d id  not hold that  County Road 1087 i s  a product subject to  -- 
str i c t  l iabi l i ty principles. The F i rs t  D is t r ic t  did not, and this Cour t  

does not, need to even address the question of whether Section 402(A) 

applies to  structural  improvements to  real estate. Again, despite 

defendant's protestations to the contrary, that  is simply not  the 

question before this Court. 

The question before this Cour t  is whether o r  not  the 

manufacturer of a product which is later incorporated in to  an improvement 

on real property is  subject to s t r i c t  l iabi l i ty principles. The F i rs t  

D is t r ic t  in this case held that  the manufacturer o f  a product which is 



la ter  incorporated in to  a s t ruc tu re  must answer under  Section 402(A) 

if tha t  product  it manufactured was defective. Under any interpretat ion 

of  Florida law, th is  Cour t  must also reach tha t  conclusion. 

The F i r s t  D is t r i c t  also held that  discovery o f  the defect in 

the  product  b y  a user  of that  product  does no t  absolve the manufacturer 

of that  defective product  f rom responsibi l i ty o r  l iabi l i ty  under  Section 402(A). 

This holding of the F i r s t  D is t r i c t  i s  perfect ly  consistent w i th  and required 

b y  this Court 's holding in Aubu rn  Machine Works, Co. v. Jones, 

366 So. 2d 1167 (Fla. 1979). 

ARGUMENT 

1. THE MANUFACTURER OF A DEFECTIVE PRODUCT 
WHICH IS LATER INCORPORATED INTO AN IMPROVEMENT 
INTO REAL PROPERTY IS SUBJECT TO STRICT L IABIL ITY 
PRINCIPLES. 

A t  the outset, it should b e  emphasized tha t  th is i s  a products 

l iabi l i ty  case against the manufacturer o f  paving materials based upon 

defects in the paving materials manufactured b y  defendant in i t s  own 

manufacturing plant. Specifically, p la in t i f f  seeks t o  recover, i n t e r  alia, -- 
from th is  defendant under  the s t r i c t  l iabi l i ty  principles enunciated in 

Section 402(A) of the Restatement (Second) of Tor ts  (1965), because th is  

defendant manufactured defect ive paving materials which caused i n j u r y  t o  

p la int i f f .  

The  only possible way defendant could have been ent i t led t o  

summary judgment in th is case was if the s t r i c t  l iabi l i ty  principles of  



Section 402(A) f o r  some reason t o  n o t  app ly  t o  the manufacturer  of pav ing  

materials. In o the r  words, t h e  summary judgment entered in th is  cause 

below i s  pa tent ly  incor rec t  unless th i s  defendant  f o r  some reason is  

exempt f rom t h e  l iab i l i t y  imposed upon  manufacturers o f  defect ive products  

by Section 402(A). 

Defendant contended below (R. 215), w i thou t  c i ta t ion  of au tho r i t y ,  

and  the  t r i a l  c o u r t  obviously agreed, t h a t  defendant  was exempt f rom t h e  

l iab i l i t y  imposed by Section 402(A) because, " S t r i c t  l iab i l i t y  pr inc ip les set 

f o r t h  in West v. Caterp i l la r  T r a c t o r  Company, Inc.,  336 So. 2d 80 (Fla. 1976), 

d o  n o t  app ly  t o  cases invo lv ing  s t ruc tu ra l  improvements t o  real estate.'' 

Stated another  way, the  defendant  i s  contending t h a t  no tw i ths tand ing t h e  

fac t  t h a t  it i s  a manufacturer o f  const ruc t ion  materials, it i s  exempt from 

s t r i c t  l iab i l i t y  p r inc ip les  because the  p roduc t  t h e  defendant  manufactures 

i s  thereaf ter  taken ou t  o f  the  manufactur ing p lan t  and  incorporated i n t o  

some improvement on real estate, a roadway. Defendant claims t h a t  it i s  

en t i t led  t o  summary judgment in th is  case, because t h e  law re lat ing t o  

products  l iab i l i t y  simply does n o t  app ly  t o  th i s  defendant.  

T h e  s t r i c t  l iab i l i t y  p r inc ip les  enunciated in Section 402(A) o f  

t h e  Restatement c lear ly  d o  app ly  t o  a manufacturer  o f  pav ing  materials such 

as defendant  in th i s  case. Comments b a n d  f t o  Section 402(A) state in 

pe r t i nen t  p a r t :  



Beginning in 1958 wi th  a Michigan case invo lv ing c inder  
bu i ld ing blocks, a number o f  recent decisions have 
discarded any limi tation t o  intima te association wi th  the 
body, and have extended the ru le  o f  s t r i c t  l iabi l i ty  t o  
cover the sale of any product  which, if it should p rove  
to be defective, may be expected t o  cause physical harm 
to  the consumer o r  h is  proper ty .  

The r u l e  stated in th is  Section applies to  any person 
engaged in the business o f  sell ing products fo r  use o r  
consumption. I t  therefore applies to  any manufacturer 
of such a product, t o  any wholesale o r  retai l  dealer o r  
d is t r ibutor ,  and t o  the operator of a restaurant. It i s  
no t  necessary tha t  the seller b e  engaged solely in the 
business o f  sel l ing such products. 

Dur ing  the past  few years, the cour ts  o f  Florida and  other 

states have encountered several situations where defendants f o r  one reason 

o r  another contended that  Section 402(A) did no t  apply to  the i r  part icular  

type o f  product. In response t o  such an argument in Hartman v. Opelika 

Machine and Welding Company, 414 So. Zd 1105 (1st DCA 1982), the F i r s t  

D is t r i c t  stated clearly tha t  Section 402(A) applies t o  any product  ar is ing 

from a situation which is "essentially commercial in nature". The 

manufacturer o f  paving materials in the  state o f  Florida i s  certa in ly 

'{essentially commercial in natu reI6 and involves millions of  dol lars and 

the  exposure of every l i v ing  human in this state t o  the per i ls  of  

defect ively manufactured paving materials. 

I t  should be  noted again that  the defendant contends that  

notwithstanding the fact that  it i s  indeed a manufacturer of pav ing materials, 

Section 402(A) s t r i c t  l iabi l i ty  principles should not  apply to  i t  because 

these paving materials that  it manufactures a re  later taken out  and 



incorporated i n to  an improvement on real proper ty .  In that connection, 

the defendant's ent i re  argument rests upon the premise that  s t r i c t  

l iabi l i ty  principles in Florida do  no t  appl,y t o  cases " involving" s t ruc tura l  

improvements to  real estate. Th is  contention made b y  defendant i s  

total ly false. 

I f  Section 402(A) does no t  apply t o  cases invo lv ing s t ruc tura l  

improvements t o  real estate, then the F i r s t  Distr ic t 's  opinion in 

Hardin v. Montgomery Elevator Co., 435 So. 2d 331 (1st DCA 1983), must 

no t  mean what it says. In Hardin, the defendant had manufactured an  

elevator which was installed in 1969 in a bu i ld ing on the campus of  Florida 

Junior  College in Jacksonville, Florida. Following a 1981 accident in that  

elevator, the in jured pa r t y  b rough t  an  action against Montgomery Elevator 

Company on the basis that  the elevator manufactured b y  Montgomery in 

1969 was defect ive and tha t  Montgomery was liable t o  the p la in t i f f  on 

s t r i c t  l iabi l i ty  principles. I n  other words, jus t  as in the instant  case, 

the product  in Hard in  v. Montgomery Elevator Co., that  had been manufactured 

b y  the defendant there had been incorporated in to  a s t ruc tu re  on real 

proper ty .  Based on " fu tu re  inspection for  defects" theory, the defendant 

in Hard in  argued tha t  Section 402(A) d i d  no t  apply t o  the manufacturers 

o f  elevators. The F i r s t  D is t r i c t  in Hardin stated unequivocally tha t  

Section 402(A) does in fact apply t o  the manufacturers of elevators. 

The analogy between Hardin v.  Montgomery Elevator Co., and 

the instant  case, i s  inescapable. In Hard in  , the product  manufactured 

b y  the defendant was thereafter taken out  and incorporated i n to  an  

improvement on real property.  In the instant  case, the paving materials 



manufactured b y  the defendant were thereafter taken ou t  and incorporated 

i n to  an improvement on real proper ty .  If Section 402(A) applies t o  elevators 

manufactured and then later incorporated i n t o  an improvement on real 

property,  then Section 402(A) certa in ly applies t o  paving materials 

manufactu red and then later  taken out  and incorporated i n to  improvements 

on real proper ty .  

There are many other decisions from Florida and other states 

recognizing the application of products l iabi l i ty  principles t o  the products 

which a f te r  be ing manufactured a r e  incorporated i n to  improvements on 

real property.  In Halpryn v .  Highland Insurance Co., 426 So. 2d 1050 

(Fla. 3rd DCA 1983), the Th i rd  Distr ic t ,  al though ruling against the 

pla int i f f  in that  case, clearly recugnized the application o f  s t r i c t  l iabi l i ty  

principles t o  products later  incorporated in to  s t ruc tu  ra l  improvements on 

real estate. There the product  was paint. Likewise, in Gory Associated 

Industr ies, Inc. v .  Jupi ter  Roofing and Sheet Metal, Inc., 358 So. 2d 983 

(4th DCA 1978), the Four th  D is t r i c t  approved a judgment against the 

manufacturer o f  roofing t i le  fo r  damages resul t ing from defects in those 

roofing tiles that  had been incorporated in to  pla int i f f 's  house. Again, 

there can b e  no real question that  Section 402(A) clearly applies to  products 

which a re  manufactured t o  b e  later incorporated i n to  improvements on real 

proper ty .  

The  cases in other jur isdict ions l ikewise overwhelmingly approve 

the  application o f  s t r i c t  l iabi l i ty  principles to  manufacturers o f  construct ion 

materials just  as we have in the case presently before the Court.  For 
















