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18 .' case of Breedlove v. State, supra, and by means of the i mpJ ied benefit 

or threat conveyed via the defendant's sister. See United States v. Her­

nandez, 574 F.2d 1362 (5th Cir. 1978)(number of times person in custody 

advised of rightrs prior to making statements not immaterial to question 

of voluntariness). Therefore, the defendant's post-arrest statements were 

inadmissible on this ground alone. 

• 

The rebuttal evidence as to the defendant's post-arrest statements 

was erroneously adm itted for the additional reason that no proper predicate 

was laid by the state for such impeachment. Section 90.614(2), Florida 

Statutes (1981), required the defendant to have been confronted with 

the statements and afforded an opportunity to explain or deny as a manda­

tory predicate for the adm ission of those statements into evidence. See 

Wright v. State, 427 So.2d 326 (Fla. 3d DCA 1983)(statute's mandatory 

predicate especially applicable in criminal cases where state seeks to 

use "Miranda-plagued" incriminating admission of defendant for limited 

purpose of impeaching his veracity). As stated by this Court in Nowlin 

v. State, 346 So.2d 1020, 1024-25 (Fla. 1977)(Overton, C.J., concurring): 

•.• [PJreliminary to any extrinsic proof by the 
state of the defendant's statement, the prosecution 
must directly confront the defendant with this prior 
statement during cross-examination, and thereby 
afford him that opportunity, assured him by statute, 
to fully examine and explain the statement, qualify 
it, or deny its existence. 

Moreover, Detective Merritt's testimony on rebuttal that the defendant 

had not told him of his fear that Michael Smith was running to Clarissa 

Mackey's home to harm her was not a prior inconsistent statement and 

• 
therefore ':vas not admissible as impeachment• 

The defendant objected at length to the adm ission of the previously 

suppressed statements on constitutional grounds, and the manner of use 



19 • of those statements for impeachment purposes was expressly discussed. 

(T. 729-31). It cannot be seriously contended therefore that the objection 

was insufficently explicit to preserve the issue of sufficiency of the predi­

cate for appellate review. The defendant's objection was specific enough 

to apprise the trial court of the putative error. Williams v. State, 414 

So.2d 509 (Fla. 1982). 

If the admission of the rebuttal testimony as to the defendant's 

post-arrest statements was error, and error of constitutional magnitude, 

it may not be considered harm less error under the standards enunciated 

in Nowlin v. State, supra, 346 So.2d at 1024 (constitutional error may 

not be regarded as harmless "if there is a reasonable possibility that 

the error may have contributed to the accused's conviction or if the 

• error may not be found harm less beyond a reasonable doubt"). Accord 

Palmes v. State, 397 So.2d 648 (Fla.), review denied 454 U.S. 882 (1981); 

• 

Drake v. State, 441 So.2d 1079, 1082 (Fla. 1984). The defendant testified 

at trial that Michael Smith threatened to harm his woman friend Clarissa 

Mackey, that he thought Sm ith was armed with the gun usually kept 

in the latter's bedroom, that Sm ith ran toward Mackey's nearby home, 

that the defendant gave chase, caught him, and that Smith was stabbed 

in the struggle that ensued. (T. 694 et seq.). In rebuttal, the state 

introduced the defendant's suppressed statements to pol ice, to wit: that 

the defendant said he assaulted Smith with a knife because he was "fed 

up," but made no reference to any threat against Clarissa Mackey, and 

he was unsure whether Smith was armed. (T. 743). Making the defen­

dant's assertions of self-defense and defense of another appear recently 

fabricated, the rebuttal testi mony could not have been more prejudicial. 

Moreover, as in Nowlin, the impeaching statements, so destructive as 

they were to the defendant's credibility, must have been considered by 
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the jury on the issue of guilt, a probability all the more likely in the• 
absence of a limiting jury instruction. 346 So.2d at 1024. 

•� 

•� 
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• 
CONCLUSION 

Based upon the foregoing argument and citations of authority, 

the defendant prays his conviction and sentence be reversed and the cause 

remanded for a new trial. 
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• 
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