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Nowlin states the law of the vast majority of jurisdictions in

the United States. See e.g. Walker v. State, 369 So.2d 825 (Ala. 1979);

Pecople v. Farris, 174 Cal.Rptr. 424, 120 Cal.3d 51 (Cal. App. 1981); People

v. Lowe, 616 P.2d 118, 200 Colo. 470 (1980); Peopie v. Peterson, 23 lli.

Dec. 554, 384 N.E.2d 348, 74 lil.2d 478 (1978); State v. Donelson, 302

N.W.2d 125 (lowa 1981); State v. Roberts, 223 Kan. 49, 574 P.2d 164

(1977); Jones v. State, 243 Ga. 820, 256 S.E.2d 907 (1979) cert. denied

444 U,S. 957; State v. Manning, 376 So.2d 95 (La. 1979); State v. Melvin,

390 A.2d 1024 (Me. 1978); Kidd v. State, 366 A.2d 761, 33 Md.App. 445,

affirmed 375 A.2d 1105, 281 Md. 32, cert. denied 434 U.S. 1002 (1976);

Commonwealth v. Nazzaro, 385 N.E.2d 1009, 7 Mass.App. 859 (1979);

People v. Harris, 246 N.W.2d 406, 71 Mich.App. 82 (1976); State v. Clark,

296 N.W.2d 359 (Minn. 1980); Murphy v. State, 336 So.2d 213 (Miss. 1976)

cert. denied U.S. , 97 S.Ct. 819 (1976); State v. Mitchell, 611

S.W.2d 211, appeal after remand 620 S.W.2d 347 (Mo. 1981); State v.

Trujiflo, 605 P.2d 236, 93 N.Mex. 728, affirmed 605 P.2d 232, 93 N.Mex.

724 (N.Mex.App. 1979); People v. Washington, 433 N.Y.S.2d 745, 51t N.Y.2d

214, 413 N.E.2d 1159 (N.Y. 1980); State v. Byrd, 240 S.E.2d 494, 35 N.C.

App. 42, appeal afterremand 251 S.E.2d 712, 39 N.C.App. 659 (N.C.App.

1978); Commonwealth v. Bennett, 430 A.2d 994, 287 Pa.Super 485, affirmed

450 A.2d 970, 498 Pa. 556 (Pa.Super 1981); State v. Mathes, 587 P.2d

609, 22 Wash.App. 33 (Wash.App. 1978); State v. Mendoza, 291 N.W.2d

478, 96 Wis.2d 106 (Wis. 1980).

In the case below, the state not only failed to show by a prepon-
derance of the evidence that the statements in issue were voluntary,
the trial court expressly found them to have been involuntary, coercively
obtained from the defendant through successive attempts at questioning

notwithstanding the accused's express wish not to talk, as in the cited
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case of Breedlove v. State, supra, and by means of the implied benefit

or threat conveyed via the defendant's sister. See United States v. Her-

nandez, 574 F.2d 1362 (5th Cir. 1978)number of times person in custody
advised of rightrs prior to making statements not immaterial to question
of voluntariness). Therefore, the defendant's post-arrest statements were
inadmissible on this ground alone.

The rebuttal evidence as to the defendant's post-arrest statements
was erroneously admitted for the additional reason that no proper predicate
was laid by the state for such impeachment. Section 90.614(2), Florida
Statutes (1981), required the defendant to have been confronted with
the statements and afforded an opportunity to explain or deny as a manda-
tory predicate for the admission of those statements into evidence. See

Wright v. State, 427 So.2d 326 {(Fla. 3d DCA 1983)(statute's mandatory

predicate especially applicable in criminal cases where state seeks to
use '"Miranda-plagued" incriminating admission of defendant for limited
purpose of impeaching his veracity). As stated by this Court in Nowlin
v. State, 346 So.2d 1020, 1024-25 (Fla. 1977)(Cverton, C.J., concurring):
. [Plreliminary to any extrinsic proof by the

state of the defendant's statement, the prosecution

must directly confront the defendant with this prior

statement during cross-examination, and thereby

afford him that opportunity, assured him by statute,

to fully examine and explain the statement, qualify

it, or deny its existence.
Moreover, Detective Merritt's testimony on rebuttal that the defendant
had not told him of his fear that Michael Smith was running to Clarissa
Mackey's home to harm her was not a prior inconsistent statement and
therefore was not admissible as impeachment.

The defendant objected at length to the admission of the previously

suppressed statements on constitutional grounds, and the manner of use
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of those statements for impeachment purposes was expressly discussed.
(T. 729-31). It cannot be seriously contended therefore that the objection
was insufficently explicit to preserve the issue of sufficiency of the predi-
cate for appellate review. The defendant's objection Was specific enough

to apprise the trial court of the putative error. Williams v. State, 414

So.2d 509 (Fia. 1982).

If the admission of the rebuttal testimony as to the defendant's
post-arrest statements was error, and error of constitutional magnitude,
it may not be considered harmless error under the standards enunciated

in Nowlin v. State, supra, 346 So.2d at 1024 (constitutional error may

not be regarded as harmless "if there is a reasonable possibility that
the error may have contributed to the accused's conviction or if the
error may not be found harmless beyond a reasonable doubt"). Accord

Palmes v. State, 397 So.2d 648 (Fla.), review denied 454 U.S. 882 (1981);

Drake v. State, 441 So.2d 1079, 1082 (Fla. 1984). The defendant testified

at trial that Michael Smith threatened to harm his woman friend Clarissa
Mackey, that he thought Smith was armed with fhe gun usually kept
in the latter's bedroom, that Smith ran toward Mackey's nearby home,
that the defendant gave chase, caught him, and that Smith was stabbed
in the struggle that ensued. (T. 694 et seq.). In rebuttal, the state
introduced the defendant's suppressed statements to police, to wit: that
the defendant said he assaulted Smith with a knife because he was '"fed
up,’” but made no reference to any threat against Clarissa Mackey, and
he was unsure whether Smith was armed. (T. 743). Making the defen-
dant's assertions of self-defense and defense of another appear recently
fabricated, the rebuttal testimony could not have been more prejudicial.
Moreover, as in Nowlin, the impeaching statements, so destructive as

they were to the defendant's credibility, must have been considered by
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the jury on the issue of guilt, a probability all the more likely in the

absence of a limiting jury instruction. 346 So.2d at 1024.
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Based upon the foregoing argument and citations of authority,
the defendant prays his conviction and sentence be reversed and the cause

remanded for a new trial.
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