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of the motion to suppress. This Court has unequivocally disapproved

usurpation of a trial court's fact-finding function by the district courts

of appeal. DeConingh v. State, 433 So0.2d 501 (Fla. 1983).

The majority opinion below directly expresses conflict with
Nowlin in another respect. Nowlin clearly provides that incriminating
statements obtained in violation of Miranda may be admissible, pro-
vided such statements ‘ha\)e been found voluntary, for fhe limited
purbose of impeachment of a defendant's trial testimony. Nowlin
v. State, 346 So.2d at 1024. Nowlin set forth the procedural pre-
requisite for the introduction of such impeachment evidence in light

of the federal constitutional requirements of Harris v. New York,

supra.

The purpose of impeachment s
to attach the credibility of a wit-
ness. The admission of the prior
inconsistent statement must be
used - only for the purpose of ques-
tioning the credibility of the witness,
not as evidence in chief. The pro-
cedure for the impeachment of
a witness is prescribed by Section
90.10, Florida Statutes (1975), as
follows:

Impeachment of witness by adverse
party.-~ |f a witness, upon cross-
examination as to a former state-
ment made by him relative to the
subject matter of the cause and
inconsistent with his present testi-
mony, does not distinctly admit
that he has made such statement,
proof may be given that he did
in fact make it; but before such
proof can be given, the circum-
stances. of the supposed statement,
sufficient to designate the particular
occasion, must be mentioned to
the witness, and he must be asked
whether or not he made such state-
ments.

Prosecutors should proffer to the
trial court any impeachment exami-
nation of a defendant concerning
prior inconsistent statements outside
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the presence of the jury. Failure
to do so may contaminate the trial
and require a mistrial. The standard
evidentiary rules establishing the
proper predicate for the impeachment
of a witness are applicable. The
proper predicate for impeachment
requires the State to advise the
defendant of the substance of the
prior inconsistent statement and
the time and place it was made
as well as the person or persons
to whom made. Although this rule
does not require perfect precision,
the predicate for impeaching the
testimony must be such that the
efendant cannot be taken by surprise.
Further, an opportunity must be
afforded the defendant to refresh
his memory, to make intelligent
answers, and to offer such explanation
as he may desire. [citations omitted].
346 So.2d at 1024-25. (Overton,
C.J., concurring).

The majority opinion below adknowledged that the State failed to establish
a predicate for the introduction of the impeaching testimony, but deemed
the point waived because, although objection was made prior to the State's
introduction of the tainted statements, the magic words "insufficient
predicate" were not used by defense counsel. (See Appendix, Slip Opinion
at 2n.3). However, the mandatory predicate set forth in Nowlin is a
constitutional standard of admissibility, and when defense counsel objected
on constitutional grounds, it can hardly be said that the trail judge was
not adequately apprised of the putative error, or that the point was not

preserved for appellate review. See Williams v. State, 414 So.2d 509

(Fla. 1982). Moreover, the State's failure to confront the defendant
with the supposed prior inconsistent statements and afford him an oppor-
tunity to explain or deny, as is required by Nowlin, was error of constitu-
tional dimension resulting in a fundamentally unfair trial. As such, the
entire matter of the State's impeachment use of the statements was
reviewable notwithstanding any "technical" defect in the objection before

the trial court. Castor v. State, 365 So.2d 701 (Fla. 1978).




Point Il.

The decision of the  District Court
below expressly and directly conflicts
with the decision of the District
Court of Appeal, Forth District,
in Breedlove v. State, 364 So.2d
495 (Fla. 4th DCA 1978).

The majority opinion of the District Court below sets forth the
following recitation of facts in support of its finding that the post-
arrest statements of the Defendant were in fact voluntary:

The evidence adduced at the suppres-
sion hearing reveals that the question-
ing of Reaves violated the principles
of Miranda v. Arizona, but that
his statements were voluntarily made:
Reaves first received Miranda warn-
ings upon his arrest soon after the
stabbing occured, and he responded
that he did not wish to speak. A
short time later, a second police
officer, aware that the appellant
had said that he did not want to
make a statement, began to advise
Reaves of his rights again. Reaves
interrupted and told this officer
that he had already been advised
of his rights. The officer then asked
Reaves if he wanted to tell him
about the stabbing, and Reaves replied
that he did it in a fit of anger,
and, responding to an inquiry re-
guarding the knife, Reaves said that
he had thrown the knife under a
car, A third officer, Detective
Merritt, readvised Reaves of his
Miranda rights en route to the homi-
cide office. Merritt too knew Reaves
had earlier been advised of his rights
and had said he did not wish to
make a statement. Upon arriving
at the office, Reaves was taken
Merritt to an interview room and
again read his Miranda rights from
a printed waiver of rights form.
Reaves indicated on the form that
he understood his rights and voluntari-
ly agreed to answer questions. No
officer threatened Reaves; no promise
was made to him; no force was
used against him. . . . (See Appendix,
Slip Opinion at 3-4).




The majority opinion below correctly noted that the Defendant, in
his pre-trial motion to suppress, relied upon the case of Breedlove
v. State, 364 So.2d 495 (Fla. 4th DCA 1978).

In Breedlove the Court held that "continued readings of Miranda
rights to the accused may constitute undue harassment." 364 So.2d
at 496. The ftrial judge below, in ruling on the motion to suppress,
not only cited Breedlove but echoed its holding:

| specifically find in this case that
the police were first told that Mr.
Reaves did not desire to make
a statement. They were then,
on a second occasion--and | am
not even going to address the fact
of Ms. Stovall coming to soften
up the Defendant--they were told
a second time he did not wish to
make a statement. They were
told a third time he did not wish
to make a statement. He at no
time indicated any desire on his
behalf to resume. It was only
after the fourth time, when they
kept after him to make a statement,
he signed a waiver of rights at
that time. | specifically find under
the cases cited to me, and my
understanding of the general law,
that this was not a voluntary state-
ment, and | will suppress those
statements. (T. 247).

In Breedlove, as in the case below, the defendant was read Miranda
warnings repeatedly, i.e. four times in approximately an hour, before
giving up a statement. The Breedlove court quoted the following

language in support of its holding: .

. the vice sought to be re-
moved is the evil of continued, incessant harassment by interrogation
which results in breaking the will of the suspect, thereby making
his statement involuntary." 364 So.2d at 497.

The majority opinion below, in failing to recognize the rule as

stated in Breedlove that repeated Miranda warnings may render a



statement coerced and involuntary, directly expressed conflict with

Breedlove, as well as substituting its own finding of voluntariness

for the contrary finding of the trial judge.

CONCLUSION

Based wupon the foregoing arguemnt and citations of authority,

the Petitioner prays this Court accept jurisdiction of the cause herein

and render a decision on the merits.

Respeci;—?u—&y submitted,
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