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(T. 247; State's Appendix at 247). The trial court discussed the repeated

attempts at interrogation and cited Breedlove v. State, supra, and discussed

the facts therein. The trial court mentioned the use of the defendant's

sister in an aside, and | am not even going to address the fact
of Ms. Stovall coming to soften up the Defendant . . ." (misquoted by
the State at 12) and thereupon ruled:

I specifically find under the cases cited

to me, and my understanding of the general

law, that this was not a voluntary state-

ment, and I will suppress those state-

ments. (T. 249; State's Appendix at

249).

The trial court's ruling was plain and unambiguous. The State's
contention that defense counsel should have sought clarification under
such circumstances flies in the face of principles of advocacy. Confronted
with a ruling adverse to the State, it would appear to have been the
State's burden to apply for modification of the finding of involuntariness.
The State never did so.

Absent a showing by the State, by a preponderance of the evidence,

that the statements were voluntary, they were inadmissible under the

rule set forth by this Court in Nowlin v. State, 346 So.2d 1020, 1024

(Fta. 1977). The trial court made the contrary finding. The trial court
acknowledged his use of the words "not voluntary" in his ruling on the
Motion to Suppress when the issue of admissibility of the statements for
impeachment purposes arose. At the close of all evidence at the trial
the trial judge stated he did not intend "to imply a due process violation"
by his finding. (T. 751; Appendix hereto). However, the trial judge made
no reference to the defendant's fifth amendment right against self-incrimi-
nation, upon which the Motion to Suppress was grounded in part, nor did
the court state that his use of the words "not voluntary" was a mistake.

The record therefore falls short of the express finding of voluntariness
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which is prerequisite to the admission of the statements, under Nowlin.
Neither this Court nor the District Court below is in a position to reweigh
the facts adduced in the hearing on the Motion to Suppress and transmute

an express finding of involuntariness to one of voluntariness. See DeConigh

v. State, 433 So0.2d 501 (Fla. 1983) cert. denied 104 S.Ct. 995 (1984).
There is ample evidentiary support of the trial court's finding that

the statements in issue were, in fact, involuntary. See United States

v. Hernandez, 574 F.2d 1362 (5th Cir. 1978)(number of times person in

custody advised of rights prior to making statements not immaterial to

question of voluntariness); Breedlove v. State, supra. Oregon v. Elstad,

U.S. , 106 S.Ct. 1285, L.Ed.2d (1985), relied upon by

the State, is totally inapposite. There the Court held:

. [A] suspect who has once responded to un-
warned yet uncoercive questioning is not thereby
disabled from waiving his rights and confessing after
he has been given the requisite Miranda warnings.
105 S.Ct. at 1298.

The Court distinguished cases involving suspects whose invocation of their
rights to remain silent and to have counsel present were flatly ignored
while police subjected them to continued interrogation, citing e.g., United

States ex rel. Sanders v. Rowe, 460 F.Supp. 1128 (N. D. lll. 1978); People

v. Braeseke, 25 Cal.3d 691, 159 Cal.Rptr. 684, 602 P.2d 384 (1979), vacated
on other grounds, 446 U.S. 932, 100 S.Ct. 2147, 64 L.Ed.2d 784 (1980);

Smith v. State, 132 Ga.App. 491, 208 S.E.2d 351 (1974). 105 S.Ct. at

1295-96. It is well-settled that the kind of coercive police tactics em-
ployed herein, to wit, repetitive Miranda readings and questioning, and
using the defendant's sister to "soften up" the defendant, will produce

a coerced, or involuntary, statement. The Court in Oregon v. Elstad,

105 S.Ct. at 1298, was careful not to condone '"inherently coercive police

tactics or methods offensive to due process that render the intial admission
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involuntary and undermine the suspect's will to invoke his rights once
they are read to him."

Finally, whether the statements in issue were voluntary or not,
they were admitted without the mandatory statutory predicate. Prior
to the introduction of the defendant's supressed statements on rebuttal,
the defendant was not directly confronted with the statements on cross-
examination and therefore not afforded the opportunity to explain or deny,

as required by 890.614(b), Florida Statutes, and Nowlin v. State, supra.

The purpose of the mandatory predicate is to insure the trustworthiness
of the statement being introduced for impeachment purposes. The issue
of trustworthiness of the statements wunder constitutional standards was
thoroughly argued by counsel for the defense and the state. (T. 233-47;
729-34; 738; Appendix hereto). Use of the word "predicate" by defense
counse! would have been surplussage in the context of his lengthy objection
on constitutional grounds. The State's contention that the predicate re-
quirement was Waived‘ by the defense for failure to object to the lack
of '"predicate" is merely an atavistic argument for the requirement of

"magic words" in objections. As stated by this Court in Williams v. State,

414 So.2d 509, 512 (Fla. 1982), ". . . [Mlagic words are not needed to

make a proper objection.” Under the test set down in Castor v. State,

365 So.2d 701, 703 (Fla. 1978) and reiterated in Williams v. State, 414

S0.2d at 511, an objection is sufficient if specific enough to apprise the
trial judge of the putative error and to preserve the issue for intelligent

review on appeal. The test was satisfied below.
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Based upon the foregoing argument and citations of authority, the

defendant prays his conviction and sentence be vacated and the cause

reversed and remanded for a new trial.
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