
•� 
unremedied. This is because neither the attorney general, 

the governor, unsuccessful vendors, nor the electoral pro­

• cess can adequately safeguard the rights of individual 

taxpayers. 

• 1. Neither the Attorney General nor 
the Governor can safeguard tax­
payer's rights 

This Court in Horne, supra, recognized the improb­

• ability of the Attorney General becoming involved in actions 

to enjoin unlawful public expenditures, even when based on 

purely constitutional grounds:

• If ~ taxpayer does not launch an assault, 
it is not likely that there will be an 
attack from any other source. The 
Attorney General would be an appropriate 
officer to bring such a suit, but in

• some instances this is not done and it 
is in such cases that it is only the 
taxpayer I s attack which preserves the 
public treasury. 

Id. at 660-661 (emphasis added).

• Furthermore, while the Attorney General undoubt­

edly has the authority to bring actions to prevent illegal 

expenditures of public funds, he is imbued with plenary

• discretion to decide which cases to prosecute. lI This Court 

• 
5/ See State of Florida ex reI. Shevin ~. Exxon Corp., 526 F.2d 266 
(5th Cir.), cert. denied sub nom., Standard Oil Co. v. Florida, 429 U.S. 
829 (1976); POWers, Duti~and Operations of State -Attorneys General

• (The National Association of Attorneys General Committee on the Office 
of Attorney General) 197-202 (1977). 

• 
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•� 
should not require taxpayers to rely solely on the Attorney 

General to protect their interests in all cases.~/

• Nor can the Governor be relied on to initiate such 

suits in the public interest. Amici have found no reported 

cases where the Governor acted to safeguard private rights

• of taxpayers. 

The Attorney General and Governor are especially 

ill-suited to protect a taxpayer's interest, where, as in

• this case, the taxpayer has alleged illegal conduct based on 

a violation of competitive bidding requirements. Competi­

tive bidding statutes have been enacted to protect members

• of the public, not government officials. In Wester v. 

Belote, 103 Fla. 976, 138 So. 721 (Fla. 1931), the Court 

attributed remedial rights to the citizen/ taxpayer, whom

• the law was intended to protect: 

[Competitive bidding statutes] thus 
serve the object of protecting the 
public against collusive contracts and

• prevent favoritism toward contractors by 
public officials. 

* * * 

• 
~/ In its brief, the City cites numerous Attorney General op1n10ns and 
implies that the Attorney General has actually brought suit under 
§ 287.055 -- the statute at issue here -- to protect the public IS

• rights. Initial Brief at 23-24. This contention is misleading, how­
ever, as the cited Attorney General opinions were not based on actions 
brought by the Attorney General at all. In fact, they are merely non­
binding advisory opinions addressed to, and requested by, a statutor­
ily-defined class concerning a particular application of § 287.055. 
Section 16.01, Fla. Stat. The Attorney General is not ~ authorized

• to render opinions to private individuals. 

• 
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•� 
[W]here illegal or void contracts have 
already been executed, and payments of 

• 
money made by the public officers under 
them, a suit in equity lies at the 
instance of a citizen and taxpayer to 
obtain an accounting and recover the 
payments back for the benefit of the 

• 
public treasury, when no other remedy is 
available. 

Id. at 724. (Emphasis added) (citations omitted). See also 

Hotel China & Glassware Co. v. Board of Public Instruction, 

130 So.2d 78, 81 (Fla. 1st DCA 1961) ("[c]ompetitive bidding

• statutes are enacted for the protection of the public"); 

accord Marriott Corp. v. Metropolitan Dade County, 383 So.2d 

662 (Fla. 3d DCA 1980).

• 
2.� Vendors cannot safeguard taxpayers' 

rights 

• Additionally, there is no reason to believe that a 

losing vendor, who would have standing to challenge the 

expenditure by virtue of "special injury" under the position 

• asserted by Petitioners, would adequately represent tax­

payers. Individual bidders may chose not to file suit for 

various reasons such as the expense of litigation or the 

• fear of antagonizing governments with whom they wish to do 

future business. There is no mechanism by which a taxpayer 

can compel an unsuccessful vendor to sue where a competitive 

• bidding statute has been violated. Therefore, taxpayers 

should not be forced to rely on such vendors when it is the 

taxpayers' rights that have been violated. 

• 

• 
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•� 
3.� The electoral process cannot 

safeguard taxpayers' rights 

• 

• Finally, the electoral process cannot adequately 

protect the public's right to redress. First, the electo­

rate may ignore corruption, illegality, or unconstitutional­

• 

ity which occurred early in the term of a particular offi­

cial or commissioner. Second, at the time of election the 

illegal activity may seem relatively unimportant or have 

been� forgotten as compared to the overall record of incum­

bent officeholders. Third, those taxpayers who bring 

•� 
actions to enjoin illegal expenditures may well be in the 

minority and unable to bring about change at the ballot box. 

There would thus be no redress for them or for the public at 

•� 
large. See Taxpayers' Suits: ~ Survey and Summary, 69 Yale 

1. J. 895, 9510 (1960). Finally, the other alternative -­

citizen-initiated recall petitions which seek to remove 

officeholders between elections -- would seem to be far more

• disruptive to local governments than isolated taxpayer 

lawsuits. 

• II. THE FIRST DISTRICT COURT OF APPEAL PROP­
ERLY INTERPRETED THIS COURT'S PRECEDENT 
IN HOLDING THAT A TAXPAYER ALLEGING AN 
INCREASED TAX BURDEN HAS STANDING TO SUE 
TO ENJOIN AN ILLEGAL EXPENDITURE OF 
PUBLIC FUNDS

• 
The First District Court of Appeal held that the 

Respondent taxpayer, George Bull, had standing to sue the 

• Petitioner City of Atlantic Beach to enjoin an allegedly 

• 
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•� 
illegal expenditure of public funds which would have in­

creased his tax burden. Bull~. City of Atlantic Beach,

• supra. In reaching this conclusion, the First District 

followed a long line of Florida Supreme Court cases which 

have upheld the right of taxpayers to sue public officials

• where illegal actions would increase the public's tax bur­

den. Accordingly, this Court should answer the certified 

question in the affirmative and hold that: a taxpayer who

• alleges that a taxing authori ty is acting illegally in 

spending public funds, which expenditure will increase his 

tax burden, has standing to sue to prevent such expenditure

• and need not allege any other injury or launch a consti­

tutional attack on the taxing authority's action. 

In the Bull opinion, the First District rejected

• Godheim ~. City of Tampa, 426 So.2d 1084 (Fla. 2d DCA 1983), 

and adopted the Fourth District's opinion in Fornes ~. North 

Broward Hospital District, 455 So. 2d 584 (Fla. 4th DCA

• 1984). In Godheim, the Second District denied a Florida 

taxpayer standing to prevent an illegal expenditure of 

public funds, holding that a taxpayer would have standing to

• enjoin such an expenditure only if that taxpayer alleged a 

special injury distinct from other taxpayers. Judge Grimes, 

for the majority, conceded that Judge Lehan's dissent

• advanced good reasons for permitting a taxpayer to attack 

the legality of government acts which increase his tax 

burden. Nevertheless, Judge Grimes fel t bound by this

• Court's decisions in Department of Administration v. Horne, 

• 
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•� 
supra, and Department of Revenue ~. Markham, 396 So.2d 1120 

•� 
(Fla. 1981), as well as the policy described in Paul ~.
 

• 

Blake, 376 So.2d 256, 259 (Fla. 3d DCA 1979) ("without a 

special injury standing requirement, the courts would in all 

likelihood be faced with a great number of frivolous law­

suits"). Thus� implicit in Judge Grimes' opinion is the 

indication that he would have allowed the taxpayer standing 

had he not felt� bound by Horne and Markum.

• Since Godheim, both the First and Fourth Districts� 

have rejected Judge Grimes' analysis, and agreed with the� 

dissent of Judge Lehan. In Bull, Judge Booth relied on the�

• Fourth District opinion, which recognized the persuasive� 

policy reasons for granting standing to a taxpayer whose� 

•� 
taxes would be increased by illegal expenditures.� 

This Court's adoption of the Godheim decision 

would not only require the reversal of a long line of cases 

dating back to 1856, but more importantly, would bar tax­

• payers from enjoining illegal government expenditures absent 

a constitutional basis for challenge. 

•� A. The Rickman Rule Requires Only A 
Special Injury Of Increased Tax 
Burden 

In the 1917 case of Rickman v. Whitehurst, 73 Fla.

• 152, 74 So. 205 (Fla. 1917), a taxpayer sued county commis­

sioners and bond trustees of a special road and bridge 

taxing district to restrain them from using bond monies to

•� construct roads and bridges, except under a contract awarded 

• 
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•� 
to the lowest bidder pursuant to a competitive bid proce­

• 
dure. The taxpayer alleged an illegal expenditure of public 

funds, but failed to allege that he himself would suffer an 

increased tax burden as a result of that expenditure .II 

• 
This Court held the taxpayer had no standing and laid down 

what is referred to as the Rickman Rule: 

• 
[A taxpayer may maintain an action] if 
the acts complained of were unauthorized 
and . tended to produce a resultant 
injury to the complainant by increasing 
the burden of his taxes. 

The right of a citizen and taxpayer to 
maintain a suit to prevent the unlawful 
expenditure by public officials of

• public moneys, unless otherwise provided 
by legislative enactment, is generally� 
recognized.� 

rd. at 207 (citations omitted).� 

• The Court further explained the principle behind 

the Rule: 

[T]he taxpayer is necessarily affected 
and his burdens of taxation increased Qy

• any unlawful act of the [public offi­
cials] which may increase the burden to 
be borne Qy the taxpayers of the county, 
and no relief from such injury is ob­
tainable elsewhere than in a court of 
equity.

• rd. at 207 (emphasis added). 

• 
II In Rickman, the County Commission had elected to use less expensive 

• 
day labor, rather than to contract with the lowest bidder, for the 
construction at issue. Therefore no increased cost or tax increase 
(injury) could be alleged. 74 So. at 207. 

• 
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•� 
The Rickman opinion explains why a taxpayer who 

alleges an increased tax burden has alleged special injury

•� and has standing: 

• 
[The Taxpayer whose tax burden will not 
increase] is not contradistinguished 
from that of all other taxpayers, or 
ci tizens who are not taxpayers, and 
therefore ---cannot invoke the aid of 
equi ty merely to prevent an unlawful 
corporate act. 

Id. (emphasis added). The key phrase in this paragraph is 

• 

• "citizens who are not taxpayers." In using that phrase, 

this Court likened the nontaxpayer citizen to the unaffected 

taxpayer, saying such persons could not possibly claim the 

same injury suffered by a taxpayer whose taxes are increased. 

The affected taxpayer was thus said to suffer a "special 

injury. " As this Court implicitly and other courts expli­

• citly have recognized, the distinction being made by the 

Court in Rickman is between those taxpayers in the taxing 

district whose tax burden will increase and taxpayers else­

• where and non-taxpayer residents of the district who will be 

unaffected by the increased taxes in the district. Accord 

Robinson's, Inc. ~. Short, 146 So.2d 108, 112 (Fla. 1st DCA

•� 1962), cert. denied, 152 So.2d 170 (Fla. 1963). 

B.� Neither Horne Nor Markham Affect The 
Rickman Rule

• 
This Court reaffirmed the Rickman holding in 

Department of Revenue ~. Markham, supra, Williams ~. Howard, 

• 329 So.2d 277 (Fla. 1976), and Department of Administration 

v. Horne, supra. 

• 
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•� 

• 

• 

• 

• 

• 

• 

• 

•� 

•� 

•� 

In Horne, taxpayers launched a constitutional 

attack contesting the validity of a legislative appropria­

tions act without alleging a special injury to themselves. 

While the Court discussed the "Rickman Rule" as requiring a 

"showing of special injury," it did not determine that 

allegations of increased tax burden would not have satisfied 

that requirement. Id. at 662.~/ Rather the Court found 

that Horne presented an "exception" to the "Rickman Rule," 

and held that where there is a constitutional basis for the 

challenge, no showing of increased tax burden is required.~/ 

Wha t thi s "exception" appears to mean, then, based on a 

reading of the "taxpayer standing" cases decided up until 

Horne, is that taxpayers have standing in three situations: 

(1) when asserting an illegal expendi ture which will in­

crease his taxes; (2) when he suffers another kind of "spe­

cial injury" distinct from other members of the public; and 

(3) when asserting a constitutional challenge to a taxing 

and spending clause. 

~/ Indeed, in prior holdings this Court expressly held the contrary. 
See, ~., Lewis v. Peters, 66 So.2d 489, 492 (Fla. 1953); Bryan v. City 
of Miami, 56 So.2d 924, 926 (Fla. 1951). 

~/ In Horne, Florida adopted the federal rule of standing articulated 
in Flast~ohen, 392 U.S. 83 (1968), as an independent ground for 
attacking government taxing and spending. Flast permits federal stand­
ing where there is an attack on specific constitutional grounds. Much 
earlier, in Frothingham v. Mellon, 262 U.S. 447 (1923), the U.S. Supreme 
Court had recognized that taxpayers of municipal governments had stand­
ing to challenge the validity of municipal expenditures. Id. at 486. 
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This interpretation is directly supported by this 

•� 
Court's decision in Williams ~. Howard, supra. Williams was

• an action challenging the consti tutionali ty of certain 

statutes affecting the Parole and Probation Commission. Two 

of the challengers sued as citizens and taxpayers. Their

• complaint, however, failed to allege unlawful expenditures 

of public monies. This Court, relying on Rickman, held that 

lack of such allegations was a fatal deficiency to the tax­

• payers' standing, and pointed out that the principles of 

Rickman were reaffirmed by Horne. 329 So.2d at 279-80. 

Thus, Williams clearly states that allegations of unau­

• thorized expenditures are sufficient to confer standing, and 

that such basis is consistent with Horne. 

Similarly, in Department of Revenue ~. Markham,

• supra, this Court held that a property appraiser, both in 

his official capacity and as a taxpayer, lacked standing to 

seek a declaratory judgment concerning application of a

• statute requiring taxation of non-residents' household 

goods. In Markham, there was no allegation of any injury, 

through increased tax burden or otherwise, nor was there any

• constitutional attack. Thus, the taxpayer failed to satisfy 

the standing requirements described in both Rickman and 

10jHorne.

• 

• 
10/ Amicus curiae acknowledges that certain dicta in Markham -- citing 
Paul v. Blake, 376 So.2d 256 (Fla. 3d DCA 1980), to the effect that a 
taxpayer~standing only upon a showing of injury distinct from other 
taxpayers in his taxing district -- is somewhat misleading. 396 So.2d 
at 1121. However, only the two judge majority in Godheim has concluded 
this dicta accurately states the Florida law of standing in taxpayer 
suits. 

• 
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•� 
To avoid reversal of long standing precedent and 

continue Florida's tradition of liberal access to courts,

• the Court need only determine that a taxpayer's allegation 

of increased tax burden is sufficient "special injury" to 

satisfy standing requirements. This Court previously has

• never required an allegation of additional injury. 

Every Supreme Court case on taxpayer standing is 

in accord with both the First and Fourth Districts' inter­

•� pretations of the Rickman Rule. lll 

Before changing the taxpayer standing requirement, 

the Court should fully examine the ramifications of a deci­

• sion to abrogate the Rule as it has been interpreted for the 

past 67 years. As Judge Downey wrote in the Fornes opinion: 

[I]f an offended taxpayer cannot sue to 
prevent such activity,� who will?•� . Should the enforcement of competi­
tive bidding laws be left solely to the 
public officials and the bidders?" 

Any rule which requires taxpayers to show an injury beyond

• increased tax burden would effectively deprive the public of 

any remedy against illegal acts of public officials. 

• 

• 
l!/ See, ~., Lewis ~. Peters, 66 So.2d 489 (Fla. 1953); Bryan~. City 
of Miami t 56 So.2d 924 (Fla. 1951) (en bane); Marrell ~. Lake CountYt 
199 So. 491 (Fla. 1940) (en bane); Kathleen Citrus Land Co. ~. City of 
Lakeland t 169 So. 357 (Fla. 1936) (en bane); Barrow v. Smith t 158 So. 

• 
819 (Fla. 1935); City of Daytona Beaeh~. News Journal Corp.t 116 Fla. 
706 t 156 So. 887 (1934); Wester v. Belote t 103 Fla. 976, 138 So. 721 
(1931); Thursby ~. Stewart t 133 S~. 742 (Fla. 1931); Robert Q. Lassiter 
~ Co. ~. Taylor t 99 Fla. 819 t 128 So. 14 (1930); Hathaway ~. Munroe t 97 
Fla. 28 t 119 So. 149 (Fla. 1929). 

• 
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•� 
CONCLUSION 

• For the foregoing reasons, this Court should 

affirm the decision of the First District and answer the 

certified question in the affirmative holding that a tax­

• payer who alleges that a taxing authority is acting il­

legally in spending public funds, which expenditure will 

increase his tax burden, has standing to sue to prevent such 

• expenditure and need not suffer any other injury or launch a 

constitutional attack on the taxing authority's action. 
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