


stand only for the proposition that the immunity of the workman's

compensation statute does not protect against an indemnity action

so long as such an action is viable in the first place.”

This footnote cannot remotely be construed to permit the

bringing of an active-passive negligent indemnity action against

Wilson

The District Court ruled

here. Holton simply misconstrued the footnote.

POINT IV

THE DISTRICT COURT CORRECTLY RULED THAT SINCE
THE INITIAL DECISION AGAINST HOLTON WAS ON
THE MERITS, HOLTON WAS REQUIRED TO APPEAL THE
DECISION AT THAT POINT AND SINCE NO APPEAL WAS
TAKEN, HOLTON WAS BARRED FROM FURTHER ACTION
AGAINST WILSON.

in part that since the initial

decision against Holton was on the merits and no appeal was taken

that Holton was barred from relitigating its claim:

In any event, our ruling need not be grounded only on
the judgment against the Colloms exonerating Wilson.
Several months after the entry of the Wilson
judgment, Holton moved for leave to file the same
third party complaint as the one now in issue. The
record reflects that the order denying this motion
was entered on the merits. The judge had concluded
that the 1ssue was controlled by this court's
affirmance of the Wilson judgment. Since the effect
of that order was to fully dispose of a claim against
a party no longer in the case, it was not
interlocutory and should have been appealed. See
Orlovsky v. Solid Surf, Inc., 405 So.2d 1363 (Fla. 4th
DCA 1981). Yet, no appeal was taken. (Emphasis
Supplied) (Opinion at 439) (A 3)

In the Orlovsky decision, supra, cited by the District Court

in the quotation above, an order was entered dismissing

counts

of a complaint against the defendant, Spence.
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plaintiff, Orlovsky, appealed. Consistent with the Court's
ruling in the decision under review, the District Court held that
since the order completely dismissed Spence from the litigation,
it was a final judgment since judicial labor in the suit against

Spence had totally ended:

Initially, we must determine whether this court has
jurisdiction to entertain this appeal. As to
appellee, Spence, the order completely dismissed him
from the case. Consequently, the judicial labor in
the suit against Spence has ended. Accordingly, we
have jurisdiction to review the dismissal as a final
appealable order. See Lets Help Florida v. D.H.S.
Films, Inc., 392 So.2d 915 (Fla. 3rd DCA 1980).
(Opinion at 1364)

Once Holton's Motion for Leave for Permission to File Third
Party Complaint was denied by the Honorable Jerry R. Parker on
June 24, 1981, Wilson was no longer a party to any suit related

to this cause. In S.L.T. Warehouse Company v. Webb, 304 So.2d 97

(Fla. 1974), the Florida Supreme Court discussed the requirement
of finality as a requisite for appeal. The Court recognized that
piecemeal appeals are not favored where claims are interrelated
and involve the same transaction and the same parties remain in
the suit. In determining the appealability of an order, the
Court stated:

Generally, the test employed by the Appellate Court

to determine finality of an order, judgment or decree

is whether the order in question constitutes an end

to the judicial 1labor in the cause, and nothing

further remains to be done by the Court to effectuate

a termination of the cause as between the parties
directly affected.
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In the present case, the order denying on the merits
Holton's Motion for Leave to File Third Party Complaint disposed
of all litigation between the parties directly affected Wilson
and Holton and, therefore, must be considered a final judgment or

at least a post-judgment order which was required to be appealed

within thirty days.

The fact that litigation remained pending between Holton and
Excelsior and the plaintiff, Collom, does not affect the finality

of the order as it relates to Wilson. In Bumby & Stimpson, Inc.

v. Peninsular Utilities Corporation, 179 So.2d 414 (Fla. 3rd

D.C.A. 1964), the Court in determining the finality of an order
for summary judgment where the order left undisposed a pending
counterclaim said:
An order terminating litigation between one party and
another is final as to them notwithstanding that in
the same case litigation continues between either of
those parties and third persons.

In Bumby & Stimpson, a counterclaim remained pending between the

parties so the order granting the summary judgment was not a
final judgment. In the present case, the Motion for Leave to
File Third Party Complaint was the final 1litigation involving
Wilson, Holton and Excelsior. Since the order of June 24, 1981,
terminated all litigation between Wilson, Holton and Excelsior,
it must be considered a final judgment.

Under the Florida Rules of Appellate Procedure, it is clear

that a party must appeal a final judgment within thirty days
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after the entry of such Jjudgment. Rule 9.030(b) (1) (A7),
Fla.R.App.P., grants the District Court of Appeal jurisdiction to
review a final decision of a trial court. Such final orders must
be appealed within thirty days after the rendition of such order
under Rule 9.110(b), Fla.R.App.P. Since Holton did not timely
appeal the order of June 24, 1981, the order denying the Motion
for Leave for Permission to File Third Party Complaint is final
and not subject to further action or appeal.

By asking the Court for reconsideration of their Motion for
Leave to File Third Party Complaint over three years after the
trial court's earlier denial of such motion, Holton and Excelsior
in effect were seeking to have the Honorable James B. Sanderlin,
Circuit Judge, overrule the previous final order of the Honorable
Jerry R. Parker, Circuit Judge, denying on the merits Holton and
Excelsior's Motion for Leave to File Third Party Complaint.

Therefore, either the initial decision on the merits against
Holton constituted a final Jjudgment or at the very least a
post-judgment order which should have been appealed by Holton.
If the Supreme Court agrees with this proposition, then the
litigation comes to an end and the District Court's opinion in
regard to this holding should be approved. In sum, Holton and
Excelsior are barred from relitigating the matter because they
suffered a final Jjudgment or should have appealed the
post—-judgment decision on the merits prohibiting them from

bringing an action for contribution or indemnity.
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Holton and Excelsior's position in Point II of their Brief

42 is incorrect. As the District Court found, the

on the Merits
Motion for Leave to File Third Party Complaint as decided on the
merits and this was clearly reflected by the transcript of record
taken at the proceedings.43

Additionally, Holton and Excelsior ignore the fact that
their Motion for Leave to File Third Party Complaint was filed
and heard after the final judgment entered for Wilson. If no
judgment had been entered for Wilson, then Holton would simply
have filed a crossclaim for indemnity and contribution. But
since the judgment had become final in favor of Wilson ruling
that Wilson was not negligent in the case, Holton and Excelsior
had to file a motion to file a Third Party Complaint against
Wilson. In sum, this was a post-judgment order which was

required to be appealed under Rule 9.130(a) (4), Fla.R.App.P.

Therefore, in the case sub judice, the initial decision was

not rendered upon the basis of whether or not a third party
complaint could be filed but as stated by the District Court "on
the merits."” Additionally, the motion was a post-judgment order
which was required to be appealed at that juncture. These are

the two distinguishing characteristics of the case sub judice

which distinguish them completely from the decisions of Seaboard

Coast Line Railroad Company v. Wainwright, 336 So.2d 1231 (Fla.

42. (B 19-22)
43. (B 19-22)
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1st D.C.A. 1976), and Sears Roebuck and Co. v. Phelps, 317 So.2d
44

101 (Fla. 4th D.C.A. 1975), cited by Holton.

In Seaboard, supra, Wainwright brought an action against

Seaboard in the Circuit Court for the death of his wife, a
passenger in an automobile which collided with Seaboard's train
at a grade crossing. The collision also killed the driver of the
automobile whose administrator, Battle, also sued Seaboard in
another action. Seaboard filed a motion for leave to file a

third party complaint against Battle in the Wainwright case. The

trial court refused to permit Seaboard to file the third party
complaint.

The District Court dismissed Seaboard's appeal of the order
denying the ability to file the third party complaint against
Battle with the District Court specifically emphasizing that the
record revealed that the 1lower court was not determining the
matter on the merits. 1In sum, the lower court did not intend to
dispose of Seaboard's claim against Battle by denial of
permission for leave to file the complaint, and therefore, the
District Court ruled that the order was interlocutory in nature.

The facts in Seaboard are totally different from those in

the case sub judice. The trial court deliberately intended to

finally dispose of the issues of indemnity and contribution

44. (B 20-21)
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between Holton and Excelsior and Wilson. In his ruling, the
trial Judge specifically ruled upon the merits stating:

Alright. I'm going to deny your Motion to File a
Third Party Complaint for these reasons: Houdaille,
I think, does away with active and passive
negligence. I can't read that case any other way.
It goes right to fault and speaks of things such as
derivative or technical liability.

As to contribution, I think you've got to have
liability before you have a contribution, and I think
the ©Second District has decided that on summary
judgment. (TR 110)
Additionally, in Seaboard, the motion was not a
post-judgment motion as is the case in the matter at bar.
Therefore, Seaboard does not remotely control or speak to the

issues ruled upon by the District Court sub judice.

The same distinguishing facts exist between the facts sub

judice and the Sears Roebuck and Co. case, supra. The denial of

the Motion for Leave to File Third Party Complaint was not on the
merits and was not a post-judgment order.

Throughout the brief of Holton, numerous cases are cited on
the question under discussion, but no mention is made of the case

of Orlovsky v. Solid Surf, Inc., 405 So.2d 1363 (Fla. 4th D.C.A.

1981), cited by he Court as the basis for its decision that the
judgment was final and therefore reviewable, and the record
revealed a decision on the merits. This is the case that is in
point in regard to whether or not the order was final and
appealable, not the decisions cited by Holton and Excelsior in

their brief.
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Therefore, the Court should rule that the decision of the
District Court was correct and that since a final judgment had
occurred in the post-trial proceedings which was not appealed by
Holton and Excelsior -- Holton and Excelsior could not later
attempt to relitigate the identical questions of contribution and

indemnity.

POINT V
HOLTON'S SUBSEQUENT SETTLEMENT OF PLAINTIFF
COLLOM'S CLAIM BARS HOLTON FROM ANY SUBSE-
QUENT ACTION AGAINST WILSON.
Holton and Excelsior filed Notice of 1Invocation of the
Supreme Court's Discretionary Jurisdiction on the 23rd day of
January, 1985. Thereafter, on March 2, 1985, they settled

45 The

plaintiff Collom's case against Holton and Excelsior.
general release strangely also included H. J. Wilson Company,
Inc. and its insurance company, The Home Indemnity Company. Why
the general release would contain such names is only speculative
since Wilson and Home Indemnity were conclusively exonerated from

liability by the District Court's decision on March 4, 1981, in

Collom v. H. J. Wilson Company, Inc., 396 So.2d 1238 (Fla. 2nd
46

D.C.A. 1981) L]
Holton and Excelsior's main point argued in their Brief on

the Merits urges the Supreme Court to hold that the rule in

46. (TR 103)
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Belcher v. First National Bank, 405 So.2d 754 (Fla. 3rd D.C.A.

1981), and Mercy Hospital, Inc. v. Marti, 408 So.2d 693 (Fla. 3rd

D.C.A. 1981), should be adopted by this Court and the rule

enunciated in the case sub judice by the Second District

disapproved which would permit a co-defendant to appeal an
adverse decision exonerating a co~defendant only after the

defendant suffered an "adverse judgment" at the hands of the

plaintiff. Holton and Excelsior in their Brief on the Merits
state:

However, the Popovich rule cannot be employed by
every co-defendant to appeal his case. Rather, there
are two @essential elements which a remaining
co-defendant must demonstrate before his right to
appeal against his exonerated co~defendant will
obtain. First, the would-be appellant must be a
"judgment defendant." Second, the judgment entered
in favor of the exonerated party must adversely
affect the remaining co-defendant in such a way that
it is necessary for him to appeal in order to
maintain his cause of action against that party.
(Emphasis Supplied) (B 10-11)

By Holton and Excelsior's own argument in 1light of the
record now before the Court, Holton and Excelsior c¢an never

become a "judgment defendant" since they have settled with the

plaintiff. Their action extinguishes their right to appeal the
favorable decision in favor of Wilson against the plaintiff,
Collom. In sum, this entire appeal was rendered moot by the
execution of the release on March 2, 1981, and it is Wilson's
position that opposing counsel should have advised this Court

that their actions had rendered these proceedings moot.
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It is impossible to comprehend how some four to five years
later after Wilson had been totally removed from the litigation
that Holton and Excelsior could then appeal the judgment obtained
by Wilson against the plaintiff, Collom. Who would defend the
appeal? What notice would Wilson have of the appeal? Such an
advocated procedure would keep litigants who had obtained final
judgments where co-defendants remained in the litigation in total
apprehension and uncertainty of their rights until the entire
litigation was terminated. As a matter of law and public policy,
such a situation cannot be sanctioned by this Court.

Supposedly, without permission of Wilson or Home, Holton and
Excelsior added Wilson and Home's name to the release relying on
Section 768.31(2) (d), Fla.Stat., which states:

A tortfeasor who enters into a settlement with a
claimant is not entitled to recover contribution from
another tortfeasor whose liability for the injury or
wrongful death is not extinguished by the settlement
or in respect to any amount paid in a settlement
which is in excess of what was reasonable.

Holton and Excelsior forget that Wilson has already been
exonerated by judgment and that their efforts or ploy to release
Wilson and Home is to no legal avail because of the application
of Section 768.31(4) (f), Fla.Stat., which states:

The judgment of the court in determining the
liability of the several defendants to the claimant
for an injury or wrongful death shall be binding as

among the defendants in determining their right to
contribution. (Emphasis Supplied)
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Therefore, since Wilson was exonerated by a judgment of the

Court, Holton and Excelsior are bound by that determination as to

their right to contribution. Their inclusion of Wilson and Home
in the release is therefore to no avail.

In sum, since Holton and Excelsior may not under their own
admission become a "judgment defendant" even their own advocated
rule of appealing the favorable judgment of Wilson against
plaintiff, Collom, has been eliminated since, by settlement,

Holton and Excelsior can never become a "judgment defendant."
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CONCLUSION

The District Court sub judice held that a co-defendant must

timely appeal a judgment exonerating a co-defendant or be barred
from its claim of contribution and indemnity. It also ruled that
when Holton initially attempted to bring its action for
contribution and indemnity, the lower court ruled "on the merits"
thus requiring Holton to appeal the lower court's decision.
Since Holton did neither, the District Court ruled that Holton
could not, three years later, bring an action again for
contribution and indemnity.

For policy reasons, the Second District's decision should be
approved and the Third District's decisions in Belcher and Mercy
Hospital disapproved. To hold otherwise would lead to a
multiplicity of suits, piecemeal 1litigation, substantial and
additional expense to litigants, and the requirement of Appellate
Courts to possibly determine an issue twice, i.e., once when the
plaintiff appeals a judgment for the exonerated co-defendant, and
again when another defendant suffers an adverse judgment and
likewise appeals the same judgment.

This Court did not say in Pensacola Interstate Fair that a

co-defendant must adversely suffer a Jjudgment before the
co-defendant has the right to appeal a judgment exonerating a
co-defendant. In fact, the Supreme Court's adoption of the First

District's decision in Christiani clearly indicates that the

appeal rights of a co-defendant attach at the instant of the
adjudication of exoneration.

Therefore, for all of the reasons stated in this brief, the
decision of the Second District should be approved and the

decisions of the Third District disapproved.
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