
I N  THE SUPREME COURT OF FLORIDA 
(Before a Referee)  

THE FLORIDA BAR, 

Complainant, 

v. 

MICHAEL H. FARVER, 

Respondent. 

F i l e  No. 06A85H21 

Supreme Court No. 
66,462 

REPORT OF REFEREE 

I. Summary of  Proceedinss:  

By Order of  t h i s  Court dated February 27,  1986, t h i s  
ma t t e r  was r e f e r r e d  back t o  t h e  undersigned Referee f o r  
f u r t h e r  d i s c i p l i n a r y  proceedings on t h e  m e r i t s .  I n  
fu r the rance  o f  t h a t  d i r e c t i v e ,  hear ings  w e r e  he ld  b e f o r e  
m e  on September 5 and September 18, 1986. 

Attorneys:  David R. Ris tof f ,Esq .  f o r  The F l o r i d a  Bar 
James R. N i e s e t ,  Esq. f o r  Respondent. 

11. Findinqs o f  Fact :  

A f t e r  cons ide ra t ion  of  a l l  t h e  p leadings  and evidence 
be fo re  m e ,  p e r t i n e n t  p o r t i o n s  o f  which a r e  commented upon 
below, I f i n d :  

1. Respondent i s  and a t  a l l  t i m e s  m a t e r i a l  h e r e i n  was 
a member o f  The F lo r ida  Bar and sub jec t  t o  t h e  j u r i s d i c t i o n  
and d i s c i p l i n a r y  r u l e s  of  t h e  Supreme Court o f  F lo r ida .  

2. On o r  about November, 1980, Respondent became 
a s s o c i a t e d  wi th  t h e  law f i r m  of  Pope & Henninger f o r  t h e  
purpose o f  r e p r e s e n t i n g  c l i e n t s  seeking l e g a l  s e r v i c e s  a t  
t h e  downtown l e g a l  c l i n i c  of t h a t  f irm. The arrangement 
was not  reduced t o  w r i t i n g  bu t  r e s t e d  on pa ro l ,  w i th  
Respondent be ing  e n t i t l e d  t o  r e c e i v e  a s a l a r y  and a commiss- 
ion based upon product ion o f  l e g a l  f e e s  a t  t h a t  o f f i c e .  
According t o  t h e  evidence, t h e  handl ing of  funds coming i n t o  
t h e  c l i n i c ,  c o n s i s t i n g  of  fees and c o s t s ,  was i n i t i a l l y  
undertaken by t h e  o f f i c e  sec re t a ry .  She then turned  over 
t h e  funds t o  t h e  f i r m ' s  bookkeeper who deposi ted them i n  t h e  
f i rm '  s bank account o r  accounts.  

3 .  Between November 1980 and November 1981, Respondent 
knowingly obtained o r  used funds rece ived  from c l i e n t e l e  o f  
t h e  c l i n i c  i n  t h e  i n s t a n c e s  h e r e i n a f t e r  descr ibed,  which 
funds r i g h t f u l l y  belonged t o  t h e  law f i r m  which employed 
Respondent, and which w e r e  d i v e r t e d  t o  h i s  own u s e  w i t h  t h e  



i n t e n t  t o  depr ive  t h e  s a i d  l a w  f i rm of  t h e  funds o r  b e n e f i t  
therefrom. Respondent's a s soc ia t ion  wi th  sa id  law f i rm was 
terminated a f t e r  such d ivers ion  became known. 

4. An independent a u d i t  by a CPA, whose se rv ices  were 
paid f o r  by Respondent, was undertaken t o  r econc i l e  t h e  
amount shown a s  f e e s  received on c l i e n t  ledger  cards  and 
t h e  amounts a c t u a l l y  remi t ted  by t h e  c l i e n t .  (Bar Exhibi t  9 ) .  
I n  t h e  following ins tances ,  Respondent was shown t o  have 
personal ly  received funds from persons represented by him 
during h i s  t enure  wi th  Pope & Henninger which funds were 
i n  excess of those  amounts r e f l e c t e d  by t h e  f i r m ' s  f e e  
records.  Respondent e i t h e r  denied knowledge of t h e  source 
of  such unref lec ted  f e e s  o r  a s s e r t e d  t h a t  t h e  f e e s  received 
w e r e  earned by him separa te ly  and independently from h i s  
o b l i g a t i o n  t o  Pope & Henninger: 

(a) I n  response t o .  t h e  a u d i t  ques t iona i re ,  a c l i e n t ,  
Antonia Kliore ,  confirmed payment of l e g a l  f e e s  t o  Respon- 
dent  i n  t h e  amount of  $250.00, The ledger  card f o r  he r  i n  
t h e  c l i n i c  r e f l e c t e d  she had paid a t o t a l  of $100.00. (Bar 
Exhibi t  3)  , 

(b)  On o r  about November 13, 1981, a c l i e n t ,  P h i l i p  
R,  L ied l i ch  paid $l,OOO,OO t o  Respondent on account of se r -  
v i c e s  t o  be  rendered t h e  c l i e n t ' s  son, None o f  t h a t  f e e  
was c red i t ed  t o  t h e  f i r m ' s  account but  t h e  e n t i r e  f e e  was 
deposi ted i n  t h e  Respondent ' s bank account. 

( c )  During August, 1981, a c l i e n t ,  Marjorie Lutkenhouse 
paid $900,00 i n  l e g a l  f e e s  t o  Respondent and subsequently paid 
an a d d i t i o n a l  $1,000,00 as t h e  balance of Respondent's l e g a l  
f e e s  f o r  se rv ices  connected wi th  t h e  adminis t ra t ion  of an 
estate. The Lutkenhouse ledger  card indica ted  only a payment 
of  $90.00 i n t o  t h e  t r u s t  account of t h e  l a w  firm. (Bar 
Exhib i t  41, 

(d) On o r  about August 3, 1981, a c l i e n t ,  Florence 
P h i l l i p s ,  paid respondent $136,00 i n  l e g a l  fees .  The P h i l l i p s  
ledger  card revealed c r e d i t s  i n  t h e  amount of  $44.00. (Bar 
Exhibi t  5 ) .  

(e) On o r  about November 30, 1981, a c l i e n t ,  Barbara 
J. Feeley (f/k/a swartout) paid Respondent l e g a l  f e e s  of 
$100.00, bu t  t h e r e  was no record i n  t h e  f i rm which revealed 
a depos i t  which could be  c red i t ed  t o  t h a t  c l i e n t ,  (Bar Exhib i t  1). 

5, On o r  about January 25, 1983, Respondent was a r r e s t e d  
and subsequently charged with grand t h e f t .  I n  Ju ly ,  1983, 
Respondent entered i n t o  a p r e - t r i a l  in t e rven t ion  agreement 
whereby he  agreed t o  and did make r e s t i t u t i o n  t o  Pope & 
Henninger i n  t h e  amount of  $6,671.00. ( ~ a r  Exhibi t  l o ) ,  



111. Recommendation a s  t o  Whether o r  Not t h e  Respondent 
Should b e  found Guilty:  

I recommend t h a t  t h e  Respondent be  found ~ u i l t y  o f  
t h e  following v i o l a t i o n s  of  h i s  oa th  a s  an a t to rney ,  t h e  
I n t e g r a t i o n  Rule o f  The F lo r ida  Bar and ~ i s c i p l i n a r y  
Rules of t h e  Code of Profess ional  Respons ib i l i ty , to-wi t :  
DR 1-102(A) (3)  (Engaging i n  i l l e g a l  conduct involving 
moral t u r p i t u d e )  : DR 1-102 (A) (4)  (conduct involving 
dishonesty,  f raud,  d e c e i t  o r  misrepresentat ion)  ; DR 1-102- 
(A) (6) (Conduct t h a t  adverse ly  r e f l e c t s  on h i s  f i t n e s s  t o  
p r a c t i c e  law) , and I n t e g r a t i o n  Rule 11.02 ( 3 )  ( a )  (conduct 
cont rary  t o  honesty, j u s t i c e  o r  good morals) .  

I V .  Recommendation a s  t o  Disc ip l ina ry  Measures: 

I recommend t h a t  t h e  Respondent be  suspended from t h e  
p r a c t i c e  of  law i n  t h i s  s t a t e  f o r  a  per iod o f  one (1) year ,  
wi th  proof of  r e h a b i l i t a t i o n  p r i o r  t o  any subsequent r e in -  
statement,  and t h a t  he  pay t h e  c o s t s  he re to fo re  o r  l a t e r  
incurred i n  t h e s e  proceedings. I n  t h e  recommendation of  
t h i s  d i s c i p l i n e  I have considered t h e  f a c t  t h a t  t h e r e  was 
no previous d i s c i p l i n a r y  h i s t o r y .  Respondent's d a t e  of  
b i r t h  w a s  June 6, 1952. He was admitted t o  The Flor ida  
Bar i n  1977. 

V. Statement of  Costs and Manner i n  Which Costs Should Be 
Taxed: I f i n d  t h e  following c o s t s  were reasonably 
incurred  by The F lo r ida  Bar: 

A. Grievance Committee Level 

Administrat ive Costs a t  t h e  Grievance Committee 
Level, F lo r ida  Bar I n t e g r a t i o n  ~ u l e , A r t i c l e  X I ,  
Rule 11.06 (9) ( a )  $ 150.00 

Court Reporter Costs 
Bar Counsel Expenses 
S t a f f  I n v e s t i g a t o r  Expenses 

(Ernest  J. Ki r s t e in ,  Jr.) . 

B. Referee Level 

Adminis t ra t ive  Costs a t  t h e  Referee Level, 
F lo r ida  Bar In teg ra t ion  Rule ,Ar t ic le  X I ,  
Rule 11.06 (9) (a) 

S t a f f  I n v e s t i g a t o r  Expenses 
(Ernest  J. K i r s t e i n ,  Jr.) 

S t a f f  I n v e s t i g a t o r  Expenses 
(Walter B. Granger) 



C o u r t  R e p o r t e r  C o s t  s $87.60 

C o u r t  R e p o r t e r  C o s t s  ( 9 / 5 / 8 6 )  
( B e t t y  M. L a u r i a )  

Staff  C o u n s e l  E x p e n s e s  
 avid R. ~ i s t o f f )  

W i t n e s s  Fees 
( E d w a r d  0 '  ~ r i e n )  

ESTIMATED TOTAL AMOUNT TO DATE : $1,618.67 
C 

D a t e d  t h i s  17 'bay of 

C o p i e s  fu rn ished  to: 

M i c h a e l  H. Farver 
J a m e s  R. N i e s e t ,  E s q .  
D a v i d  R. R i s t o f f ,  E s q .  


