
Courts have refused to find "due process" (U.S.C.A. Const. 

Amends. 5, lL~) violations in cases where parole interviews were 

untimely held, see Staton v. Wainwright, supra; and where pris­

oners have not been given notice of rule changes affecting pre­

sumptive parole release dates, see Wou1ard v. Florida Parole and 

Probation Commission, 426 So.2d 66 (Fla. 1st DCA 1983); Hunter 

v. Florida Parole and Probation Commission, 674 F.2d 847 (11th 

Cir. 1982). Had cross-petitioner been given a sentence entitling 

him to parole consideration, his only "right" would be a right to 

consideration itself, not parole, Moore v. Florida Parole and 

Probation Commission, supra, because the actual granting of parole 

is purely discretionary. Gaines v. Florida Parole and Probation 

Commission, 463 So.2d 1181 (Fla. 4th DCA 1985). 

While it is undisputed that defendants may waive even constitu­

tional rights, this must be distinguished from the waiver of a 

lesser right or privilege. "Waiver" is characterized asa voluntary 

or intentional relinquishment of a known right, an essentially 

unilateral act. 92 C.J.S. Waiver, pages 1041-1049, 1053-1055 

and 1061-1062. See also Gilman v. Butz1off, 22 So.2d 263 (Fla. 

1945). Of course, prisoners have a statutory right to be inter­

viewed periodically and evaluated for parole, but this right may 

be waived either expressly or impliedly, by conduct or acquiescence. 

See Ope Att'y Gen. Fla. 078-Q9 (1978). 

Assuming that a defendant may waive even a constitutional 

right, the question arises as to whether this "waiver" is suf­

ficiently evidenced by an affirmative election, announced by 
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counsel, or whether further inquiry is required. In Wainwright 

v. Sykes, 433 U.S. 72 (1972), the ability of trial counsel to 

make and announce strategic decisions of, by and for his client 

was recognized. Similarly, in Castor v. State, 365 So.2d 406 

(Fla. 1978); McPhee v. State, 254 So.2d 406 (Fla. 1st DCA 1971) 

and Ray v. State, 403 So.2d 956 (Fla. 1981) it was held that be­

cause defendants are bound by the acts of counsel, they cannot 

challenge judicial acts done at counsel's request. In other 

words, defendants should not be free to exercise one strategic 

move at trial and then, if dissatisfied with the result, challenge 

it on appeal. Curry v. Wilson, 405 F.2d 110 (9th Cir. 1968); 

Estelle v. Williams, 425 U.S. 501 (1976). In the instant case, 

defense counsel announced that cross-petitioner had affirmatively 

elected guidelines sentencing. (R120). Since it must be assumed 

that defense counsel was competent, it follows that cross­

petitioner was told there was no possibility of parole if a 

non-guidelines sentence was imposed. 

Therefore, cross-petitioner elected guidelines sentencing with 

a complete understanding that he was sacrificing any statutory 

right to parole. Counsel announced this affirmative election 

on the record, and the court had an absolute right to act on 

this representation in the cross-petitioner's presence. 

In summary, cross-respondent submits that this question was 

not properly before the First District Court of Appeal because of 

cross-petitioner's failure to object to the alleged sentencing error 

at the hearing. Rose v. State, supra; State v. Barber, 301 So.2d 7 

(Fla. 1974). However, should this Court find it necessary to 
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review this cause on the merits, cross-respondent submits that the 

certified question must be answered in a manner consistent with the 

First District's declaration: 

(1)� An election to accept guidelines sentencing 
is qualitatively different from a knowing 
and intelligent "waiver" of a "right" since 
no right is being waived as a result of the 
election. 

(2)� Since this is not a "waiver" per se, but 
rather a strategic decision, counsel's an­
nouncement of this strategic choice is: 

(a)� presumptively the result of competent 
advice to the client, and 

(b)� binding upon the client. 

(3)� There is no requirement that the court look 
behind the pronouncement of counsel and 
inquire of the defendant the "knowing" and 
"intelligent" nature of his strategic deci­
sion. 

See Moore v. State, 455 So.2d 535 (Fla. 1st DCA 1984). 
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ISSUE III 

THE TRIAL COURT'S DEPARTURE FROM THE RECOMl1ENDED 
SENTENCING GUIDELINES SENTENCE WAS BASED UPON 
CLEAR AND CONVINCING REASONS AND WAS OTHERWISE 

PROPER. 

Cross-petitioner asserts that the district court erred in 

approving the reasons assigned by the trial court as a basis for 

departure from the recommended guidelines sentence. Specifically, 

cross-petitioner asserts that the reasons for departure were not 

clear and convincing and were improperly considered. 4 

Cross-petitioner looks first to what he calls "perhaps the 

major factor recited by the trial court for deviating from the 

guidelines," i. e. that persons in addition to the victim were 

placed in "fear"5 as a result of cross-petitioner's conduct. It 

is cross-petitioner's first contention that because the record 

4. Cross-petitioner begins this issue by noting the method 
by which cross-petitioner's offenses were scored and suggesting 
that the method utilized was improper, causing the cross­
petitioner's presumptive sentence to be 7 to 9 years as opposed to 
allegedly proper 5 1/2 years to 7 years. In response, the State 
asserts that cross-petitioner is raising this point for the first 
time and did not object to the alleged scoring error below. As a 
result, he cannot now be heard to complain. However, assuming this 
Court considers this point, inasmuch as the guidelines allow for 
the scoring of multiple counts of a "primary offense," whether the 
trial court's scoring method was error depends upon how strictly 
the rule is construed. Finally, even if the trial court did err, 
the error is clearly harmless given the fact that the court imposed 
a life sentence. 

5. Cross-petitioner states that the court's reason for 
departure was that persons other than the victim were "placed in 
fear." However, at no time does the trial court use the phrase 
"placed in fear;" rather, the court states that the cross­
petitioner's conduct (in using a firearm) placed "innocent parties" 
in "extreme dane;er" (R 128), which the State submits is an alto­
gether different statement. 
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reflects that no person other than Mr. Pugh, the assistant 

manager of the IGA Food Store cross-petitioner robbed, saw a gun 

or was aware that a robbery was taking place, the trial court was 

obviously referring to the factors surrounding the cross­

petitioner's other offense and therefore, the reason for departure 

had nothing to do with the instant offense. 

However, this argument is valid only when one accepts the 

cross-petitioner's interpretation of the court's "major factor" 

for deviating from the recommended guidelines sentence. The State 

submits that the gist of the court's first reason is not that croSs­

petitioner's conduct placed certain individuals "in fear" but 

that that conduct placed those individuals "in extreme danger ." 

Under this latter and more reasonable interpretation the fact that 

no other individuals in the store may have known that a robbery 

was taking place does not negate the fact that cross-petitioner's 

conduct placed them in extreme danger. At the time of the IGA 

robbery, the record affirmatively shows that there were four 

employees, including Mr. Pugh, and several customers in the store. 

(R 26-29). If anyone of these people had done anything to 

startle or annoy the robbers, the very real possibility existed 

that someone could have been hurt or even killed. As a result, 

because the court was looking to the amount of danger the people 

in the store were in during the robbery, whether they knew it or 

not, the court's first reason, contrary to cross-petitioner's 
6

assertion, applies equally to the facts of both cases. 

6. Even if the court's statement were limited to the facts 
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As an alternative argument, cross-petitioner asserts that 

even if someone other than Mr. Pugh was placed in "fear," Rule 

3.70l(d)(11) precludes the use as a reason for departure of 

factors relating to the offense for which a conviction has not 

been obtained. Specifically, cross-petitioner notes that had 

someone other than Mr. Pugh had a gun pointed at him, that person 

would have been the victim of an aggravated assault, a crime or 

which cross-petitioner was not chargednor convicted. Thus, 

cross-petitioner contends, any consideration of the assault for 

purposes of departure was erroneous under Rule 3.70l(d)(11). 

This argument again presumes that the "placing in fear" phrase 

is an accurate characterization of the trial court's basis for 

departure, and, as noted previously, such an interpretation is not 

accurate. Rather, the court simply stated that the cross­

petitioner's actions placed innocent people "in extreme danger." 

Thus, because the court did not rely, for departure, upon the 

cross-petitioner's "placing in fear" of persons other than the 

victim, the "fear" element being necessary to prove aggravated 

assault, cross-petitioner's argument has no merit. 

Moreover, whichever interpretation is accepted by this Court, 

it is submitted that cross-petitioner's argument overlooks Fla.R. 

Crim.P. 3.70l(b)(3) which provides that the "penalty imposed 

should be commensurate with the severity of the convicted offense 

of the cross-petitioner's companion case, such a limitation does 
not make the court's other reasons for departure any less valid 
a basis for deviating. 
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and the circumstances surrounding the offense." Clearly, the 

conduct of the cross-petitioner and his co-defendant in committing 

the armed robbery in the presence of several unsuspecting store 

employees and customers, thereby placing them in extreme danger, 

was a "circumstance surrounding the offense. II and, thus, was a 

factor properly considered by the trial court in departing. 

In this vein, the State urges this Court to adopt the ration­

ale of the First District in Garcia v. State, 454 So.2d 714 (Fla. 

1st DCA 1984). There, the defendants argued that nothing that 

had occurred during the entire criminal episode (robbery and 

subsequent apprehension) could be considered by the trial judge 

as justifying a departure from the guidelines unless a conviction 

for a specific offense resulted. Relying upon Rule 3.70l(b)(3), 

the First District rejected this interpretation of Rule 3.70l(d) 

(11) and held: 

In our view the traditional discretion of a 
sentencing court to consider all facts and cir­
cumstances surrounding the criminal donduct of 
the accused has not been abrogated by adoption 
of the sentencing guidelines. Our interpretation 
is supported by language found within the guide­
lines themselves, as well as their underlying 
rationale .... Indeed, the intended function 
of the guidelines is reflected in Florida Rules 
of Criminal Procedure 3.70l(b)(3): 'The penalty 
imposed should be commensurate with the severity 
of the convicted offense and the circumstances 
surrounding the offense. (Emphasis supplied). ' 

Id. at 716-717. See also Smith v. State, 454 So.2d 90, 91 (Fla. 

2d DCA 1984) where the court held that Rule 3.70l(d)(11) "did not 

prohibit the [trial] court from considering aggravating circum­

stances and actions of the accused in the commission of the 

offense " 
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As another reason for departure, the trial court cited the 

substantial amount of money taken. Cross-petitioner asserts that 

this reason was not a proper one because most, if not all, of the 

money was recovered, and the taking of something of value is an 

element of robbery already contemplated in setting the presumptive 

sentence and cannot be considered again as a basis for departure. 

However, the trial court was not simply relying upon the fact 

that money, which is something of value, was taken, but rather the 

court was considering the large amount of money involved, in this 

case, $5,000. Thus, just as the use of excessive force was a 

valid reason for departure in Smith v. State, 454 So.2d 90 (Fla. 

2d DCA 1984) (an armed robbery case, where use of force can be an 

element of the crime) and just as the large amount of marijuana 

involved was a valid factor supporting deviation in Mitchell v. 

State, 458 So.2d 10 (Fla. 1st DCA 1984) (a marijuana possession 

case), the trial court's consideration here of the substantial 

amount of money taken was likewise a proper basis for departure. 

The rationale behind these cases is clear: it is not the mere 

elements of the offense for which the defendant is being sentenced, 

trial courts are considering, rather, it is the excesses which 

the facts establish beyond the basic element of the offense. Sub 

judice, the amount of money taken was far beyond that normally 

involved in a robbery, and, as a result, was a "circumstance sur­

rounding the offense" which the trial court properly utilized to 

aggravate cross-petitioner's presumptive sentence. 

Finally, cross-petitioner cites as the trial court's last rea­

son for departure the trial court's reference to the'~tter disregard 

e for the property rights and the welfare and safety of others." 

The district court, however, treated this statement as a summation 
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of the court's earlier statement of factors already discussed 

tit above, and a reading of the court's statement of departure in context 

appears to support the district court's conclusion. Nevertheless, 
assuming arguendo, that the cross-petitioner is correct, he 

asserts that this last reason is insufficient, first, because 

every robbery involves the taking of another's property and, 

second, because the reason, as stated, is so vague it amounts to 

no reason at all. 

However, it is the State's position that when this reason is 

read in conjunction with the other reasons given by the court as 

well as the facts of the case, it is clear that the trial court 

was simply considering the circumstances surrounding the offense, 

and, in this regard, as argued earlier, the court was not simply 

limiting itself to the mere elements of robbery, but, rather, was 

~ considering the peculiar circumstances surrounding the instant 

offense. 

As a result, in light of the foregoing, the State contends 

that the court's reasons for departure were clear and convincing 

and urges this Court to so find. However, should this Court de­

termine that one or more of the reasons given is not permissible, 

the State urges this Court to find that where some but not all of 

the trial court's reasons for departure are impermissible, a 

defendant's aggravated sentence is still valid based upon the trial 

court's remaining permissible reasons for departure. 

Should this Court find the trial court's reasons for departure 

to be sufficient, the cross-petitioner Tequests this Court to 

review the extent of the trial court's departure. 

The State urges this Court to adopt the uniformly held posi­

t- tion of the district courts on this issue, that the extent 

[20] 



of the sentence imposed is not subject to appellate review. See, 

~, Harris v. State, 465 So.2d 545 (Fla. 1st DCA 1985); Whitlock 

v. State, 458 So.2d 888 (Fla. 5th DCA 1984) and Hankey v. State, 

458 So.2d 1143 (Fla. 5th DCA 1984). 

These holdings are based upon the following rationale, as 

expressed by the court in Whitlock: 

Once there exists clear and convincing reasons 
to depart from the guidelines, we do not think 
the appellate courts have jurisdiction to re­
view the extent of the departure, so long as 
the length of the sentence is one permissible 
under criminal statutes . . . 

Id. at 889. See also Addison v. State, 452 So.2d 955 (Fla. 2d 

DCA 1984) and Swain v. State, 455 So.2d 533 (Fla. 1st DCA 1984), 

which hold that as long as the extent of departure is within the 

statutory limits, there is no error. 

It is cross-petitioner's position, however, that this Court 

adopt the Minnesota approach which allows a sentencing court to 

depart up to double the presumptive sentence using Minnesota's 

statutory standard of "substantial and compelling." See State v. 

Givens, 332 NW.2d 187 (Minn. 1983); State v. Evans, 311 NW.2d 481 

(Minn. 1981). Only when the facts of the case are "so unusually 

compelling" do the Minnesota courts allow deviations beyond the 

double departure. See, e.g., State v. Van Gorden, 326 NW.2d 633 
asserts 

(Minn. 1982). Cross-petitioner/that if Minnesota's approach wer'e 

applied sub jUdice, the facts of the instant case would hot even 

warrant a double departure. 

The State responds, first, that the Florida Statute author­

izing review of sentences under the guidelines only permits review 

[21]� 



to determine whether the reasons for departure are clear and con­

vincing and there is absolutely no authority to review the extent 

of a sentence imposed. See § 921.001(5), Fla. Stat. Absent 1egi­

slative authority this Court is without jurisdiction to engage in 

such review. 

Moreover, a review of Minnesota case law makes it clear that 

adopting that State's "standard" of double departure would be a 

grave mistake. The double departure standard, which developed 

judicially in State v. Evans, supra, was premised upon the supreme 

court's holding in the previous case of State v. Schantzen, 308 

NW.2d 484, 487 (Minn. 1981). There, the court stated: 

While we conclude that departure was 
justified, we also conclude that the extent 
of the departure should be limited to that 
justified by the reason for departure.
We are unable at this time to establish or 
articulate a standard by which to measure 
the sanction that should be imposed in 
those situations in which a departure from 
guidelines' presumptive sentence is proper. 
We must leave the problem to the trial court 
and modify any sanction imposed only when 
we, after consideration of the total 
record, have a strong feeling that the 
sanction imposed exceeds or is less than 
that "proportional to the severity of 
the offense of conviction and the extent 
of the offender's criminal history" as 
aggravated or mitigated by the circum­
stances of the offense and that the trial 
judge exceeded his discretion in assessing 
the sanction. 

Based upon Schantzen, the court in Evans, citing its experience 

in reviewing sentences since deciding Schantzen, determined that 

"generally in a case·in which an upward departure in sentence 

~. length is justified, the upper limit will be double the presumptive 
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sentence length . . On the other hand, we cannot state that 

this is an absolute upper limit on the scope of departure because 

there may well be rare cases in which the facts are so unusually 

compelling that an even greater degree of departure will be 

justified. 11 Evans at 483. 

The State contends that an adoption of this standard would 

undermine the stated principle behind Florida's Sentencing Guide­

lines which provides that the guidelines are designed to aid 

the judge in sentencing decisions and are not intended to usurp 

judicial discretion." Rule 3.701(b)(6). To accept Minnesota's 

approach would be to take the discretionary aspect of sentencing 

intended to be preserved with the advent of the guidelines away 

from the trial courts and hand it to the appellate courts, which 

would then be in the position of disagreeing with the trial court's 

imposed sentence whenever they had "a strong feeling" that the 

sentence imposed was not proportionate given the offense. Thus, 

what is created is not a standard at all but amounts to appellate 

usurpation, based upon the "feelings" of the various appellate 

judges, of the trial courts'traditional sentencing duties. In 

the absence of a legislative mandate imposing such a judicial duty 

on this Court, it should leave that function to the trial judges of 

this State. 

As a result, the State urges this Court to reject the Minne­

sota standard suggested by cross-petitioner and respectfully 

requests the that this Court affirm the district court's decision 

as it relates to this issue. 
j 
I­
I 
" 
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CONCLUSION 

As to Issue I, the State asserts that the issue is still 

a viable one despite the trial court's compliance with the district 

court's mandate, and urges this Court to reverse the First District 

on this issue. With regard to issues II and III, the State 

requests that this Court affirm the First District decision. 
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