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In this proceeding, the Commission is neither considering base
rates to be "thereafter charges for services" nor is it looking at
over-earnings or earnings at all. It is concerned with past
expenses and an overcharge for fuels. The Commission is not
dealing with a case of the prospective operation of base rates.
The prohibition against retroactive rate making does not apply to

this continuous proceeding.

Res Judicata

Generally:

The fuel adjustment proceeding is an on-going, continuous
proceeding wherein each projection is a projection of the
aggregate of all past misestimations and errors. The doctrine of

res judicata and estoppel by judgment are inapplicable to

continuous proceedings. Beverly Beach Properties, Inc. v. Nelson,

68 So.2d 604 (Fla. 1953). By its very design, the fuel adjustment
proceeding is intended to continuously adjust for past cumulative
misestimations and errors prospectively. This is necessary
because of the large fluctuations in fuel costs and usage and the
fact that the charge is based upon estimates.

Using a weighted average cost of fuels simplifies the
accounting and reflects the fact that coal and oil are fungible
and not identifiable on the pile or in the tank as being related
to any one purchase. However, using a weighted average fuel cost
means that an increment of the cost of fuel purchased in 1980 is
still being recovered in this and every month's fuel adjustment
clause.

Recovery of cost and a determination of prudence are the two
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distinct elements of setting fuel charges. The first, recovery of
cost, is an imprecise accounting method of projecting use and
costs and setting rates to recover those costs. An incremental
factor is added to adjust for past misestimations and errors. The
second element, the determination of prudence, usually occurs in
an evidentiary hearing and deals with how the companies entered
into their agreements and made their decisions.

To apply the principles of res judicata to Commission

proceedings works a manifest injustice on the utilities and the
customers of the utility. After a utility has sought and received
a rate increase it would be foreclosed from raising any rate
making issues in any subsequent hearing. The reason for this is

that the doctrine of res judicata would bar a subsequent suit

between the same parties on an identical cause of action and would
be conclusive as to all issues that were or could have been
raised. A utility's rate base, once established could never be
changed. Expenses once determined could not be adjusted because
of inflation. Estoppel by judgment would bar relitigating issues
common to both actions that were actually adjudicated in the first

action. Gordon v. Gordon, 59 So.2d 40, 44 (Fla. 1952). Thus, any

rate setting issue decided by the Commission in an earlier
proceeding would be barred from subsequent relitigation i1f the
doctrines were to be applied. It is arguably for this reason that
this Court held that the doctrine would create injustice and
unfairness and was not applicable to the Commission's decision.

In Matthews v. State, 648 So.2d 149 (Fla. 1933), this Court

stated:
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An order of the railroad commission made
pursuant to chapter 14764, Acts of 1931, while
quasi judicial in character, is not res
adjudicata of another application of exactly
the same nature subsequently filed. Every
promulgated order of an administrative
tribunal, such as is the railroad commission,
may be superseded by another order. Likewise
the commission has the power to modify, and
indeed, it is its duty to modify, its
pre-existing orders, when new evidence is
presented which warrants a change.

In this proceeding, no evidence had ever previously been
presented concerning the prudence of the purchases from the Maxine
Mine. This proceeding brought forward evidence for the first

time, warranting the refund of recoveries of imprudent expenses.

The decision as to whether res judicata applies to an issue in a

particular administrative proceeding is a decision made by the

administrative agency. If the Court assumes that res judicata is

applicable to Commission proceedings, it is the Commission that
decides whether to apply the doctrine. That determination is
reversible only where the body acted with "manifest" and

"flagrant"” abuse of its discretion. Coral Reef Nurseries, Inc. v.

Babcock Co., 410 So.2d 648, 655 (Fla. App. 3d 1982).

The question here would be whether the commission flagrantly
abused its discretion in rejecting the claim that the proceeding

was barred by the principles of res judicata or estoppel by

judgment. Appellant does not assert that the decision was a
manifest and flagrant abuse of discretion.

Appellant relies upon the fact that the Company, in a verified
petition for projected rates, made the apparent allegation that it

acted prudently in purchasing fuel. The verification was by the
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representative of the firm who, although competent to testify as
to how much fuel was purchased, how much fuel was burned and what
it cost, was incompetent to testify as to whether the company was
prudent in its purchasing practices (Ex. 9, Vol. IV, Tr. 379-384,
February, 1983, projection hearing). Prudence is not reviewed
when a company simply projects future costs and consumption. It
should be offered for proof during true-up. As stated in Order
No. 13452, Gulf never alleged nor sought to prove the prudence of
its actions in the after-the-fact true-up hearings. There was no
testimony presented in the records of the fuel adjustment
proceedings demonstrating that the company acted prudently. The
Company only met its burden as to how much money was spent and not

whether it had in fact acted prudently in spending that money.

Manifest injustice

If the Court assumes that the company pled prudence, it cannot
reach the conclusion that it proved prudence. The record does not
support such a finding. But even if the company did offer proof
of prudence (which it did not), additional facts indicating that
the company was imprudent in its purchases of coal from Maxine
Mine were not uncovered until the hearing in this case.

If the Court were to find that res judicata was applicable to

this proceeding, there is an appropriate recognized exception to

the rule that should be applied. 1In Flesche v. Interstate

Warehouse, 411 So.2d 919, 924 (Fla. App. 1lst 1982) the Court found:

The doctrine of res judicata, which is equally
applicable to the decisions of administrative

tribunals and courts, is said to be an obvious
rule of expediency, justice, and public
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tranquility, and further: "“Public policy and
the interests of litigants alike require that
there be an end to litigation, which, without
the doctrine, would be endless." It is equally
clear, however, that there are recognized
exceptions in the application of the doctrine,
one of which is that it will not be invoked
where it will work an injustice. (footnote
omitted)

In this case, there would be just such a manifest injustice if

res judicata was applied. The company purchased fuel without

regard to the advice of experts. It passed those excessive costs
on as an average cost of fuel to the unsuspecting ratepayers
through the fuel adjustment clause. It never raised the issue
that the cost of that coal had risen to more than twice the cost
of any other comparable coal. It was recovering dollar for dollar
every expense dollar it incurred. The rule is well settled that

the sole purpose of the doctrine of res judicata is to end

litigation "in the interest of the state" but the interest of
justice dictates whether the doctrine should be applied.

As we stated in Gordon v. Gordon, supra, it is
not proper, technically speaking, to consider
the doctrine of res judicata as a branch of the
law of estoppel. The basic principle upon
which the doctrine of res judicata rests is
that there should be an end to litigation and
that "in the interest of the State every
justiciable [sic] controversy should be settled
in one action in order that the courts and the
parties will not be pothered [sic] for the same
cause by interminable litigation." 59 So0.2d4 at
page 44; italics supplied. Nevertheless, when
a choice must be made we apprehend that the
State, as well as the courts, is more
interested in the fair and proper
administration of justice than in rigidly
applying a fiction of the law designed to
terminate litigation.

Universal Construction Co. v. City of Ft. Lauderdale, 68
So.2d 366, 369 (Fla. 1953).
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Here the interests of justice demand that the imprudence of
the company be reviewed and the attempt to hide behind an
unsubstantiated pleading to pass on improper costs to the

ratepayer not be used to shield the company's acts.

Lack of Issue

The doctrine of res judicata will not bar an adjudication of

an issue that did not exist at the time of the first judgment.

Res judicata is a rule of convenience, the purpose of which is to

prevent relitigation over matters that have been decided and have

remained unchanged factually and legally.

The doctrine of res judicata as to the finality
of the judgment and the doctrine of law of the
case as to the binding effect of interlocutory
orders in litigation are rules of convenience
‘designed to prevent repetitious law suits over
matters which have once been decided and which
have remained substantially static, factually
and legally (and must give way where there has
been a change in the fundamental controlling
legal principles). It is not meant to create
vested rights in decisions that have become
obsolete or erroneocus with time.® Clearly, a
judgment is not res judicata as to rights which
were not in existence and which could not have
been litigated at the time the prior judgment
was entered.

Wagner v. Baron, 64 So.2d 267, 268 (Fla. 1953).

In this proceeding, the issue of the prudence of the contract
executed between the company and the mine was never litigated.
What the company points to for support of its contention that the
issue has been litigated is the allegation in the petition for
projected rates that the company acted prudently in all fuel

purchases. This self serving statement does not rise to the level
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of proof nor does it satisfy the threshold for raising an issue.
During the hearings, the attorney for the utility tried to contend
that the pleading constituted proof. Counsel for the company
alleged that it was a prima facie showing and that it did not have
to be supported by an expert. (Ex. 9, Vol. IV, Tr. 428, February
1983 projection hearing). Commissioner Cresse stated: "It sounds
to me like we're fixing to get snookered if we don't get that out
of there." The Commission did allow the pleading to stand but
found that the witness supporting the allegation was not the
proper person to testify as to the purchasing practices of the
company.

"Commissioner Cresse: Well, it seems to me like Mr. Haskins
said he didn't know much about the purchasing, either." (Ex. 9,
Vol. IV, Tr. 429, February 1983 projection hearing). The
information concerning the prudence of the purchases from the
Maxine Mine were never before the Commission for consideration.
The only thing in the record was the verified petition making a
general allegation of prudence. The issue never having been
raised was, therefore, never litigated. The doctrine of res
judicata is not applicable.

It is an extremely complex procedure to determine whether the
purchase of a fuel was done prudently. Often experts are hired,
hearings are held and a good deal of discovery is necessary. It
cannot be accomplished within the frame work of a regular fuel
adjustment hearing. The cycle is too short and the issues too
complex to determine every six months. The issues are often

"spun-out” of the fuel adjustment proceeding and handled on a
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case-by-case basis. This is not the first time that the
Commission has spun-out an issue for the determination of the
prudence of the company's purchases.

The fuel adjustment proceeding is not intended to make quick
determinations of whether fuels were purchased in a prudent
manner. The proceeding is designed to ensure that the utilities
may pass through the clause the money expensed for fuels on a
timely basis. In exchange for quick recovery there is the
uncertainty that the Commission will subsequently review the
prudence of the decision. The Commission's procedure is not
retroactive rate making nor barred by the principle of res
judicata. The exiting procedure ensures that the interests of the
ratepayers and the companies are protected. The reasons are
simple:

° The ratepayers bear the risk of imprudence until a
determination is made that particular transactions were done
prudently. They pay higher rates to the companies who have
those funds until a determination of prudence is made.

° The company bears the risk that the Commission will review
transactions at a later date and order refunds in the event
that, after all due process rights are afforded, the company
is found to have acted imprudently.

° The company can, at any time, commence a proceeding to
determine the issue of prudence and foreclose or estop the
Commission's subsequent review of the issue of prudence.

° The company, and not the Commission, has the burden of
establishing prudence and reducing its risk of the uncertainty
of future Commission inquiry.
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The fuel adjustment proceeding is an on-going continuous
proceeding in which all preceding misestimations, errors and
projections are readjusted prospectively. Each fuel adjustment is
the aggregate of all past fuel adjustment proceedings.

The fuel adjustment procedure works fairly. The company 1is
disgruntled because it acted without due regard to the interest of

its ratepayers and must now be held accountable.

Interest on the Refund

The Appellant has transformed its "penalty" into "damages" to
suit the argument of the moment. 1Its cases on unliquidated
damages are inapposite. The refund is simply part of the fuel
adjustment, which has incorporated two-way interest payments since
March 1980. A utility pays interest when it spends less for fuel
than projected or when its expenditures are later disallowed as
imprudent. Likewise, its customers pay interest when the utility
spends more than projected. The notion that underlies this
process is equity and fairness. 1Its purpose is to keep each side
whole., It is an administrative process borne of a pass-through
mechanism that has nothing to do with torts or contracts. The
Appellant is in favor of the process, except when it contests the

result.
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CONCLUSION

The Commission found that Gulf acted imprudently, viewing the
facts on the basis of what Gulf knew or should have known at the
time it acted. It measured the dollar impact of Gulf's imprudent
acts and properly required Gulf to refund imprudent expenditures.
The evidence was conflicting, but the record contains competent
and substantial evidence to support the Commission's decision.

Appellant contends that the legal doctrine of res adjudicata

applies to fuel adjustment proceedings. It does not. If res
judicata applied to rate making of the Commission, then a company
once having sought rate relief could never relitigate that issue
in subsequent rate hearings. The issues of rate base, expenses,
earnings, cost of capital, depreciation and all the other issues

in a rate case would be settled, never to again be litigated.
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