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The primary concern of some parties 
involved herein is whether any costs

I other than the actual invoice price of 

I 

I 

the fuel are included in the total fuel 
expenses and thereafter passed on 
through the clause to the customers ••••I To eliminate any doubts in the public's 
mind and to eliminate the small amount 
of latitide now afforded the utilities,I we conclude and so find that only the 
delivered cost of fuel to the generating 
plant site be used in determining a 
utility's fuel adjustment charge. 
Transportation expenses have been 
included as a part of the fuel costs 
which may be recovered through theI clause since they are a volatile item 
and represent, in many cases, such a 
substantial part of the fuel costs that 
a slight change in the expenses can have 
a significant impact on the utility's 
earnings. Then, too, the transportation 
cost may be affected by a number ofI factors such as price increases by the 
transportation company, changes in 
methods of transporting the fuel, andI charges in the type of fuel that is used 
by the utility. It is, then, 
appropriate to allow transportationI� costs to be recovered through the 
clause. 

I Id. at 4 [A-16]. Thus, for ten years, utilities have been using 

the fuel adjustment clause to recover the delivered price of 

I fuel. It seems only appropriate to use a delivered price 

analysis to calculate a refund.

I 
After adopting the delivered price analysis, the Order on 

I appeal goes on to explain that there is no need to use a twenty 

I percent range around the delivered price. Although the Staff's 

witnesses had used a twenty percent range, the range had been 

I used with an F.O.B. mine price analysis, which is different from 

the delivered price� analysis that the PSC found to be 

I appropriate. 
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Gulf's witnesses proposed that a range 
of at least 20% be placed about the

I average delivered market price before a 
premium is established. We do not 
agree. The twenty percent range was 

I adopted by Mr. Foxx as a means to adjust 
for the apparent data error in his 
F.O.B. mine analyses and for the fact 
that an F.O.B. mine analysis ignores theI effect of varying transportation costs. 
We would agree that a range, such as 
twenty percent, may be appropriate under 
some circumstances when making an F.O.B. 

I 
I mine price analysis. But we see no 

justification for a range on an average 
delivered price analysis. 

Order No. 13452 at 12, 84 F.P.S.C. 6: at 306. The record 

I supports the PSC's explanation. Mr. Foxx used a twenty percent 

range because he was recommending an F.O.B. price analysis. [T.

I 196-97]. Likewise, Mr. Hill was endorsing the use of a twenty 

I percent range in the context of Mr. Foxx's F.O.B. analysis. [T. 

1175-76]. Thus the record supports the PSC's reasons for 

I declining to adopt a twenty percent range. 

,I On page 41 of the Initial Brief, Gulf states: 

As the Commission's consultant [Mr.I Hill] recognized, in order to be 
statistically sound, the use of a limit 
based on some given number of standard

I deviation above the mean of the sample 

I 
of estimates is the more statistically 
sound method of measuring both prudence 
and a ·penalty.· Tr 1176. 

This is an inaccurate reading of transcript page 1176. First, 

I Mr. Hill never uses the word ·penalty.· Second, Mr. Hill is 

actually endorsing the use of a twenty percent range in

I conjunction with an F.O.B. mine price analysis. Although he says 

I that the use of standard deviations might be better than the use 

I 21 



I� 
I� 

of a twenty percent range, he never says that it would be wrong 

I or that there would be any problem with using the twenty percent 

I 

range. Therefore, the PSC might draw the same conclusion. And 

I third, given that Mr. Hill's statement about standard deviations 

is given in light of an F.O.B. analysis, once the PSC rejected 

the F.O.B. analysis in favor of a delivered price analysis, it 

I would be reasonable for the PSC to assume that Mr. Hill's 

statement had limited application to the refund calculation. 

I 

I� 

After making the statement that has just been quoted, Gulf� 

I goes on to discuss statistical theory. Initial Brief at 41-42.� 

The only source that Gulf gives for this discussion is Exhibit 4­�

I B, which Mr. Gibbons sponsored. Mr. Gibbons acknowledged,� 

however, that he is not a statistician [T. 1316], and, in� 

I 

response to questions about basic statistical principles, stated 

I that he did not feel qualified to answer the questions. [T. 

1316-17]. Thus it is no wonder that none of the Commissioners,

I including the dissenting Commissioner, accepted Gulf's argument 

about standard deviations. 

The case sub judice is similar to the situation that the PSC

I 
I 

faced in Gulf Power Co. v. Florida Public Service Commission, 

supra. In that case, one of the issues on appeal was the PSC's 

I 

adjustment to the level of coal inventory that was used to 

I determine the amount of working capital in Gulf's rate base. Id. 

at 804-05. In discussing the PSC's resolution of the coal

I inventory issue, this Court observed that although the PSC had 

rejected both sides' arguements, there was sufficient evidence 
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from which the PSC could choose a reasonable alternative to the 

I positions that the parties were advocating. 

The PSC was confronted with competingI� testimony from Gulf and the commission 
staff regarding what is to be a 
reasonable coal inventory. It is theI� PSC's prerogative to evaluate the 
testimony of competing experts and 
accord whatever weight to the 
conflicting opinions it deems necessary.I� See United Telephone Co. v. Mayo, 345 
So.2d 648, 654 (Fla. 1977). Although 
the PSC rejected both Gulf's 60-day 

I 
I nameplate policy and the staff's 90-day 

projected burn level as necessarily 
proper, it was presented with sufficient 
evidence to enable it to choose a 

I 
reasonable alternative. Inasmuch as the 
PSC was not convinced that Gulf's 
position was supported by substantial 
competent evidence, it was left with 
three possible alternatives: to allow 
Gulf's fuel inventory proposal withoutI competent substantial evidence, to allow 
Gulf no coal inventory at allor, to 
make some other reasonable

I determination. ••• Cognizant of the 
fact that Gulf needs coal to fire its 
base-load facilities, the PSC was 
precluded by statute and common senseI� from totally disallowing all funds for 
coal inventory. 

I Id. at 805. Likewise, in the instant case, the PSC can use the 

evidence to fashion a reasonable method for calculating a refund.

I Given that all of the Commissioners agree that Gulf acted 

I imprudently, the PSC should be entitled to develop an appropriate 

method for determining the amount of the refund. Considering 

I that, unlike in Gulf Power Co., the PSC did not reject the 

Staff's position, but merely chose from among the four methods

I that the Staff presented, Order No. 13452 at 12, 84 F.P.S.C. 6: 

I 
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at 306, the PSC's method for calculaing a refund should be 

I affirmed. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I I I • THE PSC HAS THE JURI SDICTION AND POWER TO ORDER GULF TO 
REFUND, WITH INTEREST, IMPRUDENTLY INCURRED AND

I EXCESSIVE FUEL ADJUSTMENT CHARGES. 

I 
I Gulf's fourth point on appeal is a challenge to the PSC's 

jurisdiction and power to order refunds of imprudently incurred 

fuel adjustment charges. To put Gulf's argument into 

I perspective, it may be helpful to briefly review the history and 

operation of the fuel and purchased power cost recovery clause 

I ("the fuel adjustment clause" or "the fuel clause"). 

I� 

I Gulf starts its argument by referring to two Opinions of the� 

Florida Attorney General, 1974 Op. Att'y Gen. Fla. 074-288,�

I (Sept. 20, 1974); 1974 Op. Att'y Gen. Fla. 074-309 (Oct. 9,� 

1974) , which Gulf argues are dispositive (or, at a minimum,� 

highly persuasive) of Gulf's retroactive ratemaking allegation. 

I Initial Brief at 43-44. There is a problem, however, with Gulf's 

I 

argument. Both of these Attorney General's Opinions pertain to

I the fuel adjustment clause before it was restructured in 1974. 

As a result of these Opinions, the PSC, the Staff, the utilities, 

and the Citizens took immediate action to revise the operation of 

I the fuel clause. At the end of October, 1974, the PSC approved a 

I 

stipulation, to which Gulf was a party, that established monthly

I fuel adjustment hearings. In re: General investigation of fuel 

adjustment clauses of electric companies, Order Nos. 6332 (Oct. 

29, 1974) [A-28] and 6332-A (Oct. 31, 1974) [A-33]. Within a 

I month of this stipulation, the PSC established a fuel adjustment· 

procedure to overcome the deficiencies that the Attorney General 

I had noted. Order No. 6357 [A-13]. Under this procedure, the 
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utilities recovered their costs two months after those costs were 

I incurred. Id. at 5-10 [A-17-22]. 

I This cost recovery mechanism stayed in place until it was 

I 
I 

modified in 1980, In re: General investigation of fuel cost 

I recovery clause. Consideration of staff's proposed prjected fuel 

and purchased power cost recovery clause with an incentive 

factor, Order no. 9273, 80 F.P.S.C. 3:6 (1980) [A-35], and again 

in 1981, In re: Full investigation of the fuel cost recovery 

clauses of electric companies, Order no. 10093, 81 F.P.S.C. 6: 

I 158 (1981) [A-45]. Under this procedure, which is still in 

place, a utility's fuel adjustment charge in any six-month period 

I 
I (for example, April-September, 1985) is based upon the projected 

fuel cost in that six-month period (April-September, 1985) plus 

the difference between the fuel adjustment revenues that the 

I utility actually collected in past periods (in our example, 

I 

October, 1984-March, 1985 and April-September, 1984) and the fuel

I expenses that were incurred in those past periods. If the 

utility collected too much revenue in the past, the amount is 

refunded in the future with interest. On the other hand, if the 

I utility collected too little revenue in the past, then that 

amount is collected in the future with interest. Thus the fuel 

I 
I adjustment clause is a continuous true-up of retroactive expenses 

and revenues. See generally Citizens v. Public Service 

Commission (Oil-Backout), 448 So.2d 1024, 1026 (Fla. 1984) 

I (discussion of the true-up, with interest, under the Oil-Backout 

Rule); Florida Power Corp. v. Cresse supra, at 1190-91 

(discussion of the fuel adjustment true-up procedure). To giveI
r 
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just one example of the clause's retroactive mechanics, in 1980, 

I when the fuel clause was modified to allow for true-ups and 

projections, the PSC allowed the utilities, including Gulf, to 

I 
I recover two-months' worth of fuel expense that the PSC and the 

utilities claimed had never been collected in the past, In re: 

General investigation of fuel adjustment clauses of electric 

I utilities, Order No. 9306 at 5-6, 80 F.P.S.C. 4:2, 7 (1980) [A­

60-6ll, a decision that this Court affirmed, on the basis of 

I 
I competent, substantial evidence, in Citizens v. Florida Public 

Service Commission (Transition Adjustment), 403 So.2d 1332 (Fla. 

1981). Gulf ultimately received $5.9 million from this 

I retroactive adjustment. In re: Investigation of fuel cost 

recovery clauses of electric utilities, Order No. 10684 at 16, 82 

I F.P.S.C. 3: 220, 235 (1982)[A-80l. 

I The fuel adjustment clause operates to the utilities' benefit 

by eliminating regulatory lag. The clause allows the timely 

I 
I recovery, with interest, of all fuel and purchased power costs. 

The flip side of the benefit is that the PSC and the ratepayers 

must have assurances that the costs that have been collected are 

I proper and were prudently incurred. The desire to collect fuel 

costs at virtually the same time that those costs are incurred 

I 
I should not be used as a weapon to divest the PSC of the 

jurisdiction and power to review the prudence of those costs. 

There is nothing magical about the six-month fuel adjustment 

I 
I periods. Rather than establishing discrete, mutually exclusive 

cost recovery time frames, the six-month cost recovery periods 
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serve to facilitate the utilities' collection of costs. The 

I costs charged to customers in anyone cost recovery period are 

the result of past practices, which, if imprudent, adversely

I affect customers' rates. 

I� The nature of the fuel adjustment is 
continuous and the segregation of 
charges to fuel cost into 6 month 
periods is for ease of administrationI only. Indeed, fuel purchases in anyone 
period will affect future periods, as 
fuel cost is charged on an n as burnednI� basis at weighted average inventory 
cost. Thus, instead of fuel costs 
collected in anyone period reflectingI only fuel purchased during that period, 
those costs reflect the weighted average 
cost of purchases during and prior to

I that period. In addition, it is quite 
common for utilities to receive 
retroactive adjustments to fuel price 
and transportation costs well after theI� close of the original transaction to 
which they relate. 

I In re: Continuing Surveillance and review of fuel cost recovery 

clause of electric utilities, Order No. 11572 at 7, 83 F.P.S.C.

I 2: 11, 17 (1983). The PSC noted this in the Order on appeal. 

I It should be noted that there is a 
distinction between when a transaction 
occurs and when its cost is recovered

I through the clause. Fuel is purchased 
at incremental cost, that is, payment is 
for the current price of fuel. Fuel 
cost is then charged to the fuelI adjustment clause on an as-burned 
average inventory price. A shipment of 
coal is burned (from an accountingI standpoint) in proportion to total 
inventory burn. Therefore, there is 
normally a mismatch between the time 
coal is paid for and when it is fullyI� charged to the clause. 

Gulf's witness, Mr. Gilchrist, testifiedI that Gulf's current fuel adjustment 
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charge still contains the cost of Maxine 
Mine coal purchased during 1980, 1981,

I and 1982. Thus, even if the Commission 

I 
could not disallow fuel expense passed 
through the clause before October 1, 
1981, it is not precluded from 

I 
disallowing costs of transactions 
occurring before that time. The only 
limitation would be whether the cost had 
been passed through the clause before 
October 1, 1981. The Commission may 
look at the prudence of any management

I decision that affects the price of fuel 
over which it retains jurisdiction. 

I Order No. 13452 at 19-20, 84 F.P.S.C. 6: at 313-14. 

I Gulf's retroactive ratemaking challenge strikes at a well-

crafted balance between the elimination of regulatory lag and the 

I necessary assurances that only prudently incurred expenses are 

recovered from ratepayers. Given the operation of the fuel 

I adjustment clause, Gulf's retroactive ratemaking argument is 

I inapplicable to the case at bar. Although Gulf fails to go into 

any discussion about the specific retroactive ratemaking cases 

I that it cites in its Initial Brief (at page 44), those and other 

retroactive ratemaking cases involve base rates set in rate cases 

I that consider overall rates of return. The fuel adjustment 

clause is different. The fuel adjustment charges are based upon

I costs rather than upon rates of return. In the fuel hearings, no 

I attempt is made to establish, maintain, or even consider the 

utilities' overall rates of return. Thus Gulf's retroactive 

I ratemaking argument is misplaced. 

I Gulf's res judicata argument (Initial Brief at 4748) is 

equally misguided. The PSC is different from a court, and one 

I must be on guard against a doctrinaire application of principles 
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that limit a regulatory agency's ability to protect the public. 

I See Reedy Creek Utilities Co. v. Florida Public Service 

Commission, 418 So.2d 249, 253 (Fla. 1982). Although one can 

I 
I argue that the doctrine of res judicata is inapplicable to the 

PSC, see Redwing Carriers. Inc. v. Mason, 177 So.2d 465 (Fla. 

1965); Colorado Ute Electrical Assn •• Inc. v. Public Utilities 

I Commission of Colorado, 602 P. 2d 861, 865 (Colo. 1979), it is 

I 

enough to note that fuel adjustment charges are set in a 

I continuous proceeding that allows retroactive adjustments in 

Gulf's favor. 

Gulf also argues (Initial Brief at 48-49) that the refund

I 
I 

period exceeds the time frame established in In re: 

Investigation of Fuel Cost Recovery Clauses of Electric Utilities 

(Gulf Power Company-Maxine Mine), Order No. 11408, 82 F.P.S.C. 

I 12: 121 (1982) [A-83]. This Order, however, was issued at an 

early point in the prehearing process and ten months prior to the 

I 
I issuance of the prehearing order, Order No. 12491, 83 F.P.S.C. 9: 

119 [A-I]. A review of the prehearing order shows that the very 

first issue is Gulf's retroactive ratemaking issue. Id. at 3, 83 

I F.P.S.C. 9: at 121 [A-3]. Given that the PSC can determine what 

issues will be litigated in a proceeding, Citizens v. Public 

I 
I Service Commission (Florida Power & Light Co.), supra, at 787, 

the prehearing order (as well as the Staff's prefiled testimony) 

provided Gulf with notice of the period under review. Gulf's 

I argument, however, is not that it was denied notice of what was 

occurring and an opportunity to be heard. Rather, Gulf's 

I argument is that the PSC lacked jurisdiction over the dollars 
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associated with certain time periods. Aside from all this, 

I Gulf's reliance upon Order No. 11408, 82 F.P.S.C. 12:121, rings 

hollow. Gulf wants to use this Order to limit the PSC's 

I 
I jurisdiction. Yet this Order identifies a refund period that 

starts nine months earlier (January 1, 1980 versus October 1, 

1980) than Gulf is willing to accept. Gulf cannot have it both 

I ways. Either the Order prevails and Gulf must give up nine 

months, or the Order is irrelevant for establishing time periods.

I The latter is the case. 

I As with all fuel adjustment true-ups, see Order No. 9306 at 

7, 80 F.P.S.C. 4: at 8 [A-62]; Order No. 9273 at 8, 80 F.P.S.C. 

I 
I 3: at 15 [A-42], Gulf was directed to make its refund with 

interest. Gulf takes issue with this routine interest provision 

by calling it pre-judgment interest on an unliquidated claim. 

I (Initial Brief at 49.) Gulf's position is without merit. As has 

been discussed, the PSC is different from a court. Its orders 

I 
I are not judgments in the judicial sense of that word. It is 

deceptive to compare a PSC rate or fuel adjustment order to a 

private tort or contract damage suit. The PSC never awards money 

I damages. Instead, the PSC determines which expenses a utility 

can collect from customers and establishes the rates and charges 

I 
I that are billed for service. Gulf pre-judgment interest argument 

applies to tort or contract judgments. Its use in a regulatory 

proceeding is inapposite. 

I 
I The PSC's action comports with the essential requirements of 

law. Once it determined that Gulf had imprudently incurred 
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certain fuel adjustment costs, the PSC had the jurisdiction and 

power (and indeed the obligation) under sections 366.01, 366.06, 

and 366.07, Florida Statutes, to order Gulf to make a refund with 

I interest. 

I July, 1980 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The PSC's decision to base the refund on the period 

- December, 1982 should be affirmed. 
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CONCLUSION 

I 
I� The order on appeal is supported by competent, substantial� 

evidence and comports with the essential requirements of law. 

I First, there is ample evidence to show that Gulf's actions in 

regard to the Maxine Mine Contract were imprudent. Second, the

I PSC has fully documented and explained the market price analysis� 

I� that it used to calculate the refund. And third, consistent with� 

the operation of the fuel adjustment clause, the PSC has the 

I jurisdiction and power to base the refund on the period July, 

1980 - December, 1982.

I 
Order No. 13452, 84 F.P.S.C. 6:295, should be affirmed in all 

I respects.� 

I Dated: June 24, 1985.� 
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