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• 
of a range above average market price with the concept of 

prudency. The purpose of a range above the average price is to 

provide	 a fair and logical adjustment for (1) the errors in 

estimating the average market price and (2) the realistic 

likelihood that any "prudent or imprudent" contract could be 

above average. To estimate an average market price without any 

allowance for error in the calculation of a penalty neglects the 

fact that (1) there was a high likelihood the Maxine price would 

exceed the average market value without regard for prudence and 

(2) one-half of the contract prices sampled also exceeded this 

average market price. No evidence whatsoever was presented 

supporting the distinction made by the Commission in declining 

to allow for a margin for error in the calculation of the 

penalty. The fact is that there is a zero percent chance that 

•	 the "market price" used by the Commission actually represents 

the true average market price. The Commission, in electing to 

use an estimate of average market price, ignores the evidence 

and opinions presented by all the witnesses to this proceeding. 

This constitutes error. At the very least, the Commission was 

required to produce competent evidence supporting its position. 

Florida Bridge Co. v. Bevis, 363 So.2d 799 (Fla. 1978); 

General Dev. util., Inc. v. Hawkins, 357 So.2d 408 (Fla. 1978). 

As the Commission's consultant recognized, in order to 

be statistically sound, the use of a limit based on some given 

number of standard deviation above the mean of the sample of 

estimates is the more statistically sound method of measuring 

• both prudency and a "penalty." Tr 1176. The probability is 
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zero that a single numerical estimate (a so-called "point 

~	 estimate") is exactly correct. Some indication of likely range 

must be given in order to have any chance of including the true 

average price. Using this more statistically sound methodology, 

the Maxine price on a cents per million BTU basis falls within a 

normal distribution for the estimated price of comparable coals 

on a delivered basis. Under acceptable statistical theory, to 

be inconsistent with normal distribution of prices, a sample 

price must deviate more than three (3) standard deviations from 

the mean. In each of the years, 1981-1983, Maxine price is 

within two standard deviations and for 1982, the price is 

approximately one standard deviation from the mean. The 

conclusion is that the Maxine price is well within the expected 

distribution of prices about the average. Ex. 4-B (Appendix C) 

~	 Exhibit 4-B also reveals a great deal about the use of the 20% 

margin for error. The Maxine price falls under the mean plus 

20% for each year considered. Using accepted statistical 

analysis, and the preferred cents per million BTU comparison, no 

penalty is justified. Application of the minimum 20% margin for 

error for the period of July 1980 through September 1982 reduces 

the penalty amount from $2,575,540 to $1,284,521. (Order No. 

13452, p. 12) Application of the 20% margin to the period of 

October 1981 through September 1982, which Chairman Gunter found 

in his dissent to be the applicable period, reduces the penalty 

from $476,997 to $74,772. (Order No. 13452, p. 23) 
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• 
IV. THE COMMISSION'S REQUIREMENT OF A 

REFUND OF FUEL PURCHASES PRIOR TO 
OCTOBER 1, 1981, CONSTITUTES ILLEGAL, 
RETROACTIVE RATEMAKING, AND VIOLATES 
THE DOCTRINE OF RES JUDICATA. 

In its order, the Commission penalized Gulf Power for 

fuel purchases made from the ABC Maxine Mine from July 1980 

through September 1982. It is the position of Gulf Power 

Company, as supported by Chairman Gunter in his dissent, that 

the majority's decision to order a refund of purchases prior to 

October 1, 1981, constitutes retroactive ratemaking. This 

action on the part of the Commission also violates the doctrine 

of res judicata. 

Fuel adjustment hearings are adjudicatory proceedings 

conducted pursuant to Chapter 120, Florida Statutes. 

Specifically, they are proceedings determining substantial 

•	 interest and are therefore conducted pursuant to Section 120.57, 

Florida Statutes, and the Commission rules promulgated pursuant 

thereto. The fuel adjustment charge hearings conducted by the 

Commission constitute ratemaking. No distinctions are to be 

drawn between the fuel adjustment charge considerations and the 

ratemaking procedures set forth in Chapter 366, Florida 

Statutes. 1974 Op Att'y Gen. Fla. 074-288 (September 20, 1974); 

1974 Op Att'y Gen. Fla. 074-309 (October 9, 1974) (Appendix D) 

As ratemaking procedures conducted pursuant to Section 

120.57, Florida Statutes, the prudency of the fuel purchases 

made by the respective companies is in issue. Were the prudency 

of the purchases not in issue, the fuel adjustment charges would 

• be little more than the arbitrary mechanical adjustment which 
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the Attorney General determined to be prohibited in Opinion No. 

4It 074-309. In Opinion No. 074-288, the Attorney General 

determined that although for a period of fourteen years an 

automatic fuel adjustment clause had been in effect, without a 

hearing the Commission could not retroactively adjust the 

amounts permitted to be recovered by the companies thereunder. 

The fuel adjustment charges may be imposed only prospectively. 

utility ratemaking is prospective only, not retroactive. The 

Public Service Commission is prohibited from retroactive 

ratemaking. Southern Bell Telephone & Telegraph Co. v. Florida 

Public Service Commission, 453 So.2d 780 (Fla. 1984) Gulf Power 

Co. v. Bevis, 289 So.2d 401, (Fla. 1974) westwood Lake, Inc. v. 

Dade County, 264 So.2d 7 (Fla. 1972); City of Miami v. Florida 

Public Service Commission, 208 So.2d 249 (Fla. 1968). 

4It As recounted by Chairman Gunter in his dissent, Gulf 

Power Company, in April of 1981, requested a meeting with the 

Commission Staff to discuss commencing an accrual for recovery 

of reclamation and closure costs which were expected to be 

incurred upon closure of the Maxine Mine in June of 1984. In a 

meeting with the Commission Staff just prior to the May 1982 

fuel adjustment hearings, the Staff indicated that the 

Commission intended to take up the subject of the Maxine Mine 

closure and reclamation accrual during the course of those 

hearings. Counsel for Gulf Power then requested that the 

subject of the Maxine closure be considered at a separate 

hearing. This request was granted by the Commission in Order 

No. 10783 which provided in pertinent part as follows: 

4It
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• 
"Ordered by the Florida Public Service 
Commission that the question of the prudency of 
purchases by Gulf Power Company from Alabama 
By-Product Corporation's Maxine Mine shall be 
considered at a hearing separate from the 
true-up hearings set for May, 1982. It is 
further 

Ordered that any delay in considering the issue 
of prudency shall not be to the prejudice of the 
Commission's power to act and any decision at 
such later time shall be as though entered in 
conjunction with the true-up hearings. 
(Emphasis supplied) 

At issue at the May true-up hearings was the prudency of costs 

incurred during the period October 1981 through March 30, 1982. 

All costs of Maxine Mine coal incurred prior to October 1, 1981 

had been approved at previous fuel adjustment hearings. The 

Commission is precluded under the doctrine of retroactive 

• 
ratemaking from ordering a refund of any costs incurred prior to 

October 1, 1981. Absent a finding of illegality, negligence or 

fraud, any attempt to require a refund of fuel expenses prior to 

October 1, 1981, constitutes retroactive ratemaking. (Order No. 

13452, p. 23) Ritcher v. Florida Power Corp., 366 So.2d 798 

(Fla. 2d DCA 1979); 1974 Op Att'y Gen. Fla. 074-288 (September 

20, 1974); 1974 Op Att'y Gen. Fla. 074-309 (October 9, 1974) 

(Appendix D) 

In every petition filed by Gulf Power Company for the 

period June 1980 through September 1982, Gulf alleged that the 

amounts spent for fuel by the Company were reasonable and 

prudent and that the Company had made every effort to secure the 

most favorable price for all of the fuel it purchases and for 

• its purchased power. Gulf Power Company made the prudency of 
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its fuel purchases an issue in each and every fuel adjustment 

4It hearing conducted during the relevant period. In each of the 

orders resulting from these petitions, the Commission has 

approved a specific fuel factor and has approved estimated 

true-up amounts subject to final true-up and determination of 

the reasonableness and prudency of such expenditures at the 

true-up hearings. See,~, Order No. 10289, Docket No. 

810001-EU, issued 9/14/81 p.9 (Appendix E). 

It has consistently been the position of the parties 

subject to the fuel adjustment that final consideration of the 

prudency of fuel purchases during a prescribed period is made at 

the true-up hearings. The companies have consistently taken the 

position that absent fraud, mistake or inadvertence, 

jurisdiction lapses at the time the true-up is proved. Until 

4It this matter arose, the Commission and Staff acted consistently 

with this position. If the prudency of particular fuel 

purchases by a utility were thought suspect by the Commission or 

its Staff, those particular revenues were simply approved 

subject to refund. See,~, Order No. 10093, Docket No. 

810001, issued 6/19/81 p. 9 (Appendix F). This allowed the 

Company the opportunity to recover the fuel costs, but with the 

knowledge that the purchases made subject to refund were under 

the continuing jurisdiction of the Commission. 

Under the majority's decision herein, "a utility 

remains uncertain as to whether the Commission will ultimately 

determine its expenditures to be prudent." (Order No. 13452, p. 

18) In other words, a utility is at the Commission's mercy as 

4It
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to whether or not its fuel expenditures will ever be determined 

~	 to be prudent and not subject to refund. There is no finality 

whatsoever. Under the Commission's decision, on a thirty year 

contract, the Commission could penalize a company for any 

portion of that period which the Commission deemed the fuel 

purchases to have been imprudent. The Commission's position 

herein constitutes retroactive ratemaking and violates the 

doctrine of res judicata. 

Essential to all systems of justice is the notion of 

finality. This notion is embodied in the doctrine of res 

judicata. Public policy and the interest of litigants alike 

require that there be an end to litigation, which without the 

doctrine, would be endless. Hay v. Salisbury, 109 So. 617 

(1926); Universal Constr. Co. v. Ft. Lauderdale, 68 So.2d 366 

~	 (Fla. 1953). The conclusiveness of a prior judication extends 

not only to matters which were actually determined, but also to 

all matters which could properly have been determined in the 

prior action, whether or not they were in fact, considered. 

Hay, 109 So. 617; Tilton v. Horton, 137 So. 80 (Fla. 1931). See 

also, Copeland v. Mayo, 87 So.2d 501 (Fla. 1956); Warriner 

v. Fink, 62 So.2d 913 (Fla. 1953). The doctrine of res judicata
 

applies to administrative adjudicatory proceedings.
 

Farrell v. Arnica Mutual Ins. Co., 361 So.2d 408 (Fla. 1978)
 

Peoples Gas System, Inc. v. Mason, 187 So.2d 335 (Fla. 1966);
 

See also, State, etc. v. Professional Firefighters, etc., 366
 

So.2d 1276 (1st DCA 1979).
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Again,� as recognized by Chairman Gunter in his dissent, 

~	 the Commission's Order No. 10783, provided that the prudency of 

the Maxine Mine purchases would be determined "as though entered 

in conjunction with the true-up hearings." At issue in these 

true-up hearings was the prudency of costs incurred during the 

period� October 1, 1981 through March 30, 1982. All fuel 

purchases of Gulf Power Company prior to October 1, 1981, were 

approved by this Commission in prior orders. Consideration of 

fuel purchases prior to October 1, 1981 is in direct violation 

of the� doctrine of res judicata and the prohibition against 

retroactive ratemaking. Assessing the penalty commencing 

October� 1, 1981, and accepting the Commission's methodology, 

results� in a total penalty of $476,997. See Order No. 13452, p. 

23. The BTU adjustment made by the Commission is likewise 

~	 barred under the doctrines of retroactive ratemaking and res 

judicata. As recognized by Commissioner Gunter in his dissent, 

the BTU adjustment should be reduced to $20,238. 

It should also be noted that the Commission's order 

herein violates its own prior order "limiting the scope of the 

proceedings." Pursuant to statutory and constitutional 

requirement, the Commission issued Order No. 11408, dated 

December 13, 1978. See, Hollywood Jaycees v. State, Department 

of Revenue, 306, So.2d 109 (Fla. 1974); Deel Motors, 

Inc. v. Department of Commence, 252 So.2d 389 (Fla. 1st DCA 

1971). Therein the Commission ordered the following: 

1. The issues to be addressed in the 
hearing will include (a) whether the prices paid 
by Gulf Power Company for Maxine Mine coal 

~	 during the period January 1, 1981 through 
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• 
September 30, 1982 were reasonable and prudently 
incurred, and if not, what amount should be 
disallowed for that period; (Emphasis added) 

Thus, by its own order, the Commission's review is limited to 

the period from January 1, 1981 through September 1982. 

Limiting the scope of the review to this period, and accepting 

the Commission's methodology, the total penalty is $869,524 • 

With the 20% margin for error, the penalty is $314,836. 

• 

Finally, at page 17 of Order No. 13452, the Commission 

determines that interest should be paid on the penalty amounts. 

Pre-judgment interest is not recoverable on unliquidated 

claims. Chicago Ins. Co. v. Argonaut Ins. Co., 451 So.2d 876 

(Fla. 4th DCA 1984); Honeywell, Inc. v. Trend Coin Co. 449 So.2d 

876 (Fla. 3d DCA 1984). An amount due is deemed to be 

unliquidated "when the amount of damages cannot be computed 

except on conflicting evidence, inferences and 

interpretations." Federal Deposit Ins. Corp. v. Carre, 436 

So.2d 230 (Fla. 2d DCA 1983), petition for review denied, 444 

So.2d 416 (Fla. 1984). Although concluding that the use of a 

"market price comparison involves imperfections," the Commission 

is apparently of the opinion that its "market price analysis" is 

accurate enough to make the penalty amount "liquidated." As 

indicated in Section III, the calculation of a market price and 

penalty amount is anything but exact. Under no sense of the 

term can the penalties imposed herein be deemed to be 

"liquidated." 

•� 
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• 
CONCLUSION 

The Commission's order requiring retroactive adjustment 

of fuel expenditures previously approved by the Commission is 

unsupported by competent substantial evidence, constitutes the 

application of 20/20 hindsight to managment decisions, and 

violates established principles of law regarding retroactive 

ratemaking and res judicata. The order should be reversed. 

Respectfully submitted, 
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