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• appellate review is by appeal except where review by cer­

tiorari is permitted, certiorari being the traditional pro­

ceeding by which to obtain review of orders, judgements and 

decrees of inferior tribunals. Thomas Jefferson, Inc. v. 

Hotel Employees Union, 81 So.2d 731 (Fla. 1955); Powell v. 

Civil Service Board of Escambia County, 154 So.2d 917 (Fla. 

1st DCA 1963); Pullman Company v. Fleishel, 101 So.2d 188 

(Fla. 1st DCA 1958). 

• 

However, recent cases from this court have seemed to 

indicate that, in certain classes of actions (juvenile 

cases, dismissals of probation violation cases), the State 

not only has no right to appeal, but it has no right to 

petition the appellate courts for certiorari, either. Jones 

v. State, 10 F.L.W. 565 (Fla. Oct. 17, 1985); State v. G.P., 

10 F.L.W. 469 (Fla. Aug. 30, 1985); J.P.W. v. State, 10 

F.L.W. 486 (Fla. Aug. 30, 1985); State v. C.C., 10 F.L.W. 

435 (Fla. Aug. 29, 1985). These cases appear to hold that 

this court does not determine the State's right to appeal on 

the grounds that such right is purely statutory. State v. 

C.C., 10 F.L.W. 435 (Fla. Aug. 30, 1985). Further, despite 

F.S. §2.0l, which purports to adopt the common-law remedies, 

such as petition for certiorari, these cases appear to 

abrogate the right of the people of Florida (through their 

representative, the State) to seek review by certiorari in 

• 
those cases in which they are not entitled to an appeal as a 
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• matter of right. Jones v. State, 10 F.L.W. 565 (Fla. Oct . 

17, 1985); State v. G.P., 10 F.L.W. 469 (Fla. Aug. 30, 

• 

1985); J.P.W. v. State, 10 F.L.W. 486 (Fla. Aug. 30,1985). 

It is respectfully submitted, in accordance with Justice 

Boyd's concurring opinion in the Jones case, that this Court 

did not intend to overturn many decades of well-established 

common-law doctrine on the subject of the writ of certiorari 

by holding that, when there is no entitlement to appeal, 

certiorari is ipso facto not available as a remedy. 

Instead, the more reasonable interpretation would be that, 

in the above-referenced cases, the court found that the 

situations did not meet the standards for common-law cer­

tiorari and, therefore, were not reviewable by that method . 

This interpretation harmonizes the position this Court has 

taken in the above-referenced actions with its previous 

position that the constitutional definitions of jurisdiction 

of courts is controlling and certiorari may issue to review 

a judgement of the circuit court where no appeal or writ of 

error is provided by law. South Atlantic S. S. Co. of 

Delaware v. Tutson, 190 So. 675 (Fla. 1939). 

This position is also consistent with other prior 

holdings, throughout the previous decades, on the subject. 

Where it clearly appears that there is no adequate and com­

plete remedy by appeal, the court will consider granting a 

• writ of certiorari. (emphasis added). Brooks v. Owens, 97 
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• So.2d 693 (Fla. 1957). Certiorari is a discretionary writ 

bringing up for review by an appellate court the record of 

• 

an inferior tribunal or agency in a judicial or quasi judi­

cial proceeding and is available to obtain review in situa­

tions when no other method of appeal is available (emphasis 

added). De Groot v. Sheffield, 95 So.2d 912 (Fla. 1957). 

In determining whether to consider a petition for writ of 

certiorari, the District Court of Appeal should not narrowly 

construe the rule that only departures from the essential 

requirements of law should be considered so as to apply only 

to violations which deny appellate review or pertain to 

regularity of procedure; the district courts should not be 

as concerned with the mere existence of legal error as much 

as with the seriousness of the error. Combs v. State, 436 

So.2d 93 (Fla. 1983). The writ will lie to review all 

interlocutory orders of circuit courts. Greater Miami 

Development Corporation v. Pender, 194 So. 867 (Fla. 1940). 

The Florida Appellate Rules do not abrogate the jurisdiction 

of the District Courts of Appeal to review by certiorari 

interlocutory orders at common-law where it is clearly 

apparent that there has been a departure from the essential 

requirements of law, and the petitioner does not have a full 

and adequate remedy by appeal after judgement. Shell v. 

State Road Department, 135 So.2d 857 (Fla. 1961). Where the 

judgement of the circuit court is rendered without or in 

• excess of its jurisdiction, is a palpable miscarriage of 

12� 



• justice, or is illegal or essentially irregular and violates 

established principles of law, and may reasonably and pro­

bably result in substantial injury to the legal rights of 

the petitioner, and there is no other adequate remedy at 

law, the common-law writ of certiorari will lie. Janet 

Realty Corporation v. Hoffman's, Inc., 17 So.2d 114 (Fla. 

1943). Common-law certiorari is a discretionary writ that 

will be issued to review nonfinal orders where there is a 

clear showing that the body below departed from the essen­

tial requirements of law, resulting in material harm, for 

which remedy by appeal would be inadequate. In Interest of 

J.S., 404 So.2d 1144 (Fla. 5th DCA 1981); Pet. for rev. 

• 
dismissed, 412 So.2d 467 (Fla. 1982): If an order was to be 

viewed as departing from the essential requirements of law, 

review was available by common-law certiorari. Gordon v. 

Barley, 383 So.2d 322 (Fla. 5th DCA 1980). 

While it is certainly correct that a petition for cer­

tiorari is no substitute for appeal since, for one thing, 

certiorari will not lie to review the judgement of an 

inferior court if there is any other adequate remedy. Lewis 

v. Lewis, 78 So.2d 711 (Fla. 1955). Further, common-law 

certiorari will be issued only in exceptional cases, such as 

where an interlocutory order does not conform to the essen­

tial requirements of law and may cause material injury 

• throughout subsequent proceedings for which an appeal will 

13� 



• be inadequate. Kauffman v. King, 89 So.2d 24 (Fla. 1956) . 

It may not be used to challenge findings of fact unless the 

fact-finding process has been marred by a departure from 

essential procedural requirements. Chicken 'N' Things v. 

Murray, 329 So.2d 302 (Fla. 1976). 

• 

Public policy also supports this view, since tradi­

tional policy, based upon traditional concepts of fairness, 

is clearly in favor of allowing both parties to an action 

some sort of appellate review. Indeed, if there are clases 

of cases, such as juvenile, where the people of Florida 

through their representative, the State, have no opportunity 

to seek review, then the trial courts become the final 

arbiter and supreme authority on all issues, including those 

of Constitutional dimension (so long as they err against the 

State). This is the specific situation abhorred by Justice 

Shaw in State v. White, 470 So.2d 1377 (Fla. 1985), footnote 

1. It is respectfully suggested that justice is not fur­

thered by putting trial court judges throughout the state on 

notice that, if they err on the side of the defense, there 

is no danger that they will be either criticized or reversed 

by the appellate courts. However, should they err on the 

side of the State, reversal and criticism become distinct 

possibilities . 

•� 
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• Further, certiorari has been specifically held to be 

the appropriate vehicle for testing the correctness of 

orders governing discovery procedures. (Although here, the 

order concerned is a dismissal, the dismissal was entered 

because the State could no longer proceed since a critical 

witness was excluded due to an alleged discovery violation.) 

(R.8, 9; T.11-12). Greyhound Lines, Inc. v. Jackson, 445 

So.2d 1107 (Fla. 4th DCA 1984); City of Williston v. 

Roadlander, 425 So.2d 1175 (Fla. 1st DCA 1983). 

In the case sub judice, there was clearly an essential 

departure from the requirements of law which effectively 

•� 
prevented the State from being able to prosecute its case .� 

Rule 8.070, Fla.R.Juv.P. provides: 

(a) Required Disclosure to Child. 

(I) After the filing of a peti­
tion alleging a child to be delin­
quent and prior to the adjudicatory 
hearing, the petitioner shall dis­
close to the child or his counsel 
upon written demand within five (5) 
days, and permit him to inspect, 
copy, test, and photograph, the 
following information and material 
within the petitioner's possession 
or control: 

(i) The names and addresses 
of all persons known to the 
petitioner to have informa­
tion which may be relevant to 

• 
the allegations or to any 
defense with respect thereto . 

15� 



• It also provides for the sanction of prohibiting a party 

from calling a witness who was not disclosed. Rule 

• 

8.070(i)(1)(iv) Fla.R.Juv.P. Here, the trial court applied 

this rule to exclude the crime laboratory chemist from tes­

tifying (T.11-12), despite the fact that no written demand 

for discovery was filed (R.),l and the fact that the wit­

ness only became known to the assistant state attorney that 

morning. (T.7). Further, the trial court specifically gave 

the defense an opportunity to take the deposition of the 

chemist (T.9), the defense neither alleged nor proved that 

it suffered any prejudice (T.), nor did the defense move for 

any continuance (T.). TIle State's motion for continuance 

was denied. (T.12) . 

This court has consistently held that the Rules of 

Criminal Procedure must not be given such a strict inter­

pretation as to harm the State when the end result will not 

be to prejudice the defendant. State v. Bruno, 107 So.2d 9 

(Fla. 1958). Thus, permitting an unlisted State witness to 

testify has never been held to be reversible error where it 

would not prejudice the defense. Lucas v. State, 376 So.2d 

1149 (Fla. 1979); Leeman v. State, 357 So.2d 703 (Fla. 

1978); Cooper v. State, 336 So.2d 1133 (Fla. 1976); cert. 

denied, 431 u.S. 925 (1977). This analysis has specifically 

• 
lA subsequent check of the State's file has revealed that 
a written discovery demand was served on the State, although 
not placed in the Record. It is attached to a motion to 
supplement being submitted. 
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• been applied to failures to furnish the defense with the 

names of chemists or laboratory reports where the failure 

did not prejudice the defendant. United States v. Kubiak, 

704 F.2d 1545 (11th Cir. 1983); Cert. denied, 104 S.Ct. 163 

(1983); Savinon v. State, 277 So.2d 58 (Fla. 3d DCA 1973). 

• 

Certainly, there is no question that the State's non­

compliance with the rule concerning the exchange of witness 

lists does not entitle the defendant, as a matter of right, 

to have the nonlisted witness excluded. Richardson v. 

State, 246 So.2d 771 (Fla. 1971). Also, where, as here, the 

information concerned was not within the possession of the 

State until the morning of trial (or, at the earliest pos­

sible moment, the prior afternoon), the State cannot be 

required to disclose information which is not yet in its 

possession. State v. Maier, 366 So.2d 501 (Fla. 1st DCA 

1979). 

In this case, although the court announced (after per­

mitting the defense to take any depositions it wished) that 

it was holding a Richardson hearing (T.lO), the defense 

never indicated in any manner that it was prejudiced by the 

State's previous failure to list the chemist, nor was it 

required to. (T.lO-13). Thus, the trial court violated the 

rule that requires it to conduct a full inquiry before 

• determining the appropriate sanction and that it must 

17� 



• determine if prejudice has been occasioned before excluding 

evidence. Donahue v. State, 464 So.2d 609 (Fla. 4th DCA 

1985); Plummer v. State, 454 So.2d 61 (Fla. 1st DCA 1984); 

Pet. for rev. denied, 461 So.2d 116 (Fla. 1985); Carroll v. 

State, 414 So.2d 247 (Fla. 4th DCA 1982); Pet. for rev. 

denied, 426 So.2d 28 (Fla. 1983); State v. Snell, 391 So.2d 

299 (Fla. 5th DCA 1980); Neimeyer v. State, 378 So.2d 818 

(Fla. 2d DCA 1980); Adams v. State, 366 So.2d 1236 (Fla. 2d 

DCA 1979). 

• 
Although the trial court did not technically dismiss 

this action for the alleged discovery violation, its action 

had the same practical effect, since it placed the State in 

a "not ready" posture and its subsequent motion for con­

tinuance was denied. (T.11-13). Therefore, the cases 

holding that dismissal is inappropriate as a discovery 

sanction unless prejudice to the defense is shown would 

appear to apply. State v. Del Gaudio, 445 So.2d 605 (Fla. 

3d DCA 1984); Pet. for rev. denied, 453 So.2d 45 (Fla. 

1984); State v. Banks, 418 So.2d 1059 (Fla. 2d DCA 1982); 

Pet. for rev. denied, 424 So.2d 760 (Fla. 1982); State v. 

Lowe, 398 So.2d 962 (Fla. 4th DCA 1981); Collier v. State, 

353 So.2d 1219 (Fla. 3d DCA 1977). However, even if this 

were not the case, the trial court is required to make a 

full inquiry prior to excluding witnesses. Bradford v. 

• State, 278 So.2d 624 (Fla. 1973). The extreme sanction 
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• of exclusion for failure to comply with discovery rules 

should never be used except on the most extreme cases, where 

• 

no other remedy suffices to remove the prejudice caused. 

O'Brien v. State, 454 So.2d 675 (Fla. 5th DCA 1984); Pet. 

for rev. denied, 461 So.2d 116 (Fla. 1984); Patterson v. 

State, 419 So.2d 1120 (Fla. 4th DCA 1982); Pet. for rev. 

denied, 430 So.2d 452 (Fla. 1983); State v. Plachta, 415 

So.2d 1356 (Fla. 2d DCA 1982); State v. Bowers, 422 So.2d 9 

(Fla. 2d DCA 1982); Williams v. State, 376 So.2d 441 (Fla. 

4th DCA 1979); Kruglak v. State, 300 So.2d 315 (Fla. 3d DCA 

1974). Also, where, as here, the defense is furnished 

access to the previously unknown material and an opportunity 

to make use of it (T.9), any prejudice to the defense is 

properly removed. United States v. Coronel, 750 F.2d 1482 

(11th Cir. 1985); Webb v. State, 433 So.2d 496 (Fla. 1983); 

State v. Del Gaudio, 445 So.2d 605 (Fla. 3d DCA 1984); Pet. 

for rev. denied, 453 So.2d 45 (Fla. 1984); King v. State, 

355 So.2d 831 (Fla. 3d DCA 1978); Cert. denied, 354 So.2d 

887 (Fla. 1978). 

There is certainly no question that the State's case 

was irreparably damaged by the exclusion of the chemist. 

Even if we assume that the arresting officer could have been 

qualified as an expert in the identification of marijuana (a 

doubtful assumption, at best), the State was absolutely 

• 
required to introduce the marijuana as evidence, since it 
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• was available. G.E.G. v. State, 417 So.2d 975 (Fla. 1985); 

Morra v. State, 467 So.2d 742 (Fla. 3d DCA 1985). Since the 

contraband concerned had been analyzed by the chemist the 

previous afternoon (T.7), the State couldn't even establish 

the necessary chain of custody without his testimony, which 

was excluded. (T.11-l2). Therefore, along with having 

departed from the essential requirements of law in excluding 

the chemist, it is crystal clear that the trial court not 

only irreparably damaged the State's case by the exclusion, 

but virtually destroyed any possibility of going forward. 

(T.lO-13). 

• 
It is therefore, clear that, had the Third District 

Court of Appeal examined the merits of this case, it would 

have been led to the inescapable conclusion that the 

requirements of common-law certiorari had been met and that 

the issuance of a writ of certiorari was required in the 

interests of justice. Since it dismissed the action con­

cerned before ever determining this issue, it should now be 

required to do so . 

•� 
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• CONCLUSION 

Based upon the foregoing arguments and authorities, 

Petitioner respectfully submits that this court should 

reverse the decision of the Third District Court of Appeal 

and remand the case for proceedings consistent with the 

finding that the standards for common-law certiorari are 

applicable and have been met. 

Respectfully submitted, 

JIM SMITH 
Attorney General 

~t1.~~ 
CHARLES M. FAHLBUSCH 

• 
Assistant Attorney General 
Department of Legal Affairs 
401 N.W. 2nd Avenue. Suite 820 
Miami, Florida 33128 
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