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PREFACE

Petitioner, Nadine M. Johnson, was the plaintiff in

the trial court and the Appellant before the Second DCA.

Respondent, Collier County, was one of several defendants

in the trial court and the Appellee before the Second DCA.
Herein the parties will be referred to as "plaintiff" and
"Colliexr County" or "The County." The following symbols
will be used:

R. - Record on Appeal

App. - Appendix attached to this brief

POINT ON APPEAL

WHETHER THE SECOND DISTRICT COURT OF
APPEAL ERRED IN THIS WRONGFUL DEATH
(ELECTROCUTION) CASE BY CERTIFYING
CONFLICT WITH EVERY OTHER DISTRICT
COURT IN FLORIDA AND AFFIRMING A FINAL
SUMMARY JUDGMENT FOR COLLIER COUNTY
ON GROUNDS THAT THE JOEB OF A COUNTY
BUILDING INSPECTOR WHO INSPECTS A
CONSTRUCTION SITE FOR ANY ELECTRICAL
CODE VIOLATIONS IS A DISCRETIONARY
ACTIVITY FOR WHICH THE COUNTY IS
IMMUNE FROM LIABILITY?

iv




" STATEMENT OF THE CASE AND FACTS

In this wrongful death case the plaintiff's decedent
was a construction worker who was electrocuted on October 14,
1980, while working on a construction site and operating a
power drill. (R; 20-21). Plaintiff (the widow and personal
representative of the decedent) sued the owner of the
premises, the electrical subcontractor, the county (Collier
County) who inspected the temporary eléctrical system before
electrical power was supplied, and the manufacturer of the
electric power drill. The complaint (R. 14-28) alleged that
there existed several conditions in the electrical system
violating the 1975 National Electric Code and the Collier
County supplement to the 1975 Code including the nonuse of
the "ground fault interrupter" (GFI) which was present but
disabled and nonfunctional (R. 17-18, 20). The complaint
alleged that shortly before the electrocution the county
inspected the premises to determine whether the electrical
wiring system complied with the National Electrical Code as
adopted and supplemented by county ordinance, and that the
county was negligent in its inspection and failed to discovex
and require correction of the various code violations exist-
ing in the electrical wiring. (R. 25-26).

Collier County admitted it has applicable ljiability
insurance coverage through Aetna Insurance Co., with
liability limits of $100,000. (R. 34-35). See also (R. 44-

45) . The County moved to limit its own liability to the
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" prototype, now requires "the state. . . to make a showing

Court in order to "show us the way until the law is clarifieﬂ

or Commercial Carrier is receded from." <Carter v City of

Stewart, 433 So.2d 669, 670 (Fla. 4th DCA 1983).

The practical difficulty is that almost all acts
performed by governmental employees at all levels involve
at least some judgment or choice, and the Courts are
agonizing over where exactly to draw the line on close cases|
Even the four-pronged test first created in Washington State

in Evangelical United Brethren Church v State, 67 Wash 2d

246, 407 P.2d 440 (1965), and commended by this Court in

Commercial Carrier, supra, as a preliminary test to identify

governmental decision-making activity, has now been further

refined by the Washington Supreme Court in King v City of

Seattle, 525 P.2d 228, 233 (wWwash 1974). Washington, our

that. . . [its] policy decision, consciously balancing risks
and advantages, took place. The fact that an employee
normally engages in 'discretionary activity' is irrelevant
if, in a given case, the employee did not render a considere#
decision. " ID. at 525 P.2d 233.
Indeed it has been recently submitted most persuasively

by Chief Judge Ervin, dissenting in Davis v State of Fla.,

Dep't. of Corrections, 460 So.2d 452 (Fla. 1lst DCA 1984),

that as long as the standard for determining governmental
liability remains dependent on degrees of discretion,
uncertainty and confusion will persist. Judge Ervin urged

that this Court should overrule Commercial Carrier and
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simply give effect to the legislative directive to impose
liability on the government "in the same manner and to the
same extent as a private individual under like circumstances.
As Judge Ervin points out, the statute construed this way,
to mean exactly what it says, still has many built in safe-
guards to protect against an indiscriminate raid on the
public treasury. The State and its subdivisions can
purchase liability insurance; if there is no liability
insurance recovery in court is limited to $100,000 per
person/$200,00 per incident; punitive damages are forbidden;
prejudgment interest is forbidden; attorney's fees are
limited to 25% of the judgment; and the government is not
liable for acts of employees which are malicious, willful
or wanton, or in bad faith.

This case presents a good opportunity for this Court

to reconsider Commercial Carrier. However, even if this

Court should not want to revisit Commercial Carrier at this

time, the present case should still have easily survived

a summary judgment under the Commercial Carrier case and its

progeny.

This Court in Commercial Carrier expressly rejected

the notion that the legislature intended to carve out a
broad general exception for all discretionary acts. This
Court noted that all governmental functions, no matter

how seemingly ministerial, could be characterized as
embracing the exercise of some discretion, but this does not

mean a blanket rule of immunity should apply. Rather, it is
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only those functions that impact on the free exercise of the
operation of government which will continue to be vested with
immunity.

To allow the present type of lawsuit to proceed to a
jury would not have such an impact on the free exercise of
the operation of government. The Second DCA below, in its
opinion, wrote that "the government cannot become the
insurer of those injured when its laws and regulations are
broken or safety measures it imposes are ignored." (App. A,
p. 5). We agree with that statement, but that is not what
this case is all about. This case involves a municipal
inspector who is supposed to inspect and certify a temporary
service pole before it is electrified for use by construction
workers. This case invblves a construction worker who is
trained to rely on the inspector's certification to mean that
the temporary service pole can be safely used. This case
involves a municipal inspector who did not do his job whén
he visited the job site and a construction worker who is
now dead because of it. This case does not rely on the
admittedly over-broad proposition that the government should
insure that its laws and safety codes will never be broken
or ignored.

If the Legislature desires to immunize the Government
in these types of cases then it can and should do so by
enacting specific legislation which is an exception to the
broad waiver of sovereign immunity statute. In fact, such

a bill is now pending in the lLegislature. Senate Bill 163,
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sponsored by Senator Myers, proposes to amend Section 553.73
(5) to. provide that governmental building inspections do not
create any warranties and no governmental agency or employee
shall be liable for any defect or illegal condition in a L
building unless the government inspector had actual
knowledge of such a defect or condition and still failed to
require its correction. (See App. B). Whether this or a
similar bill will or will not become enacted is unknown,

however, it demonstrates that this is not currently the law

as even the Legislature itself recognizes, but the Legislaturs

has the ability to make it the law if it is deemed socially
deéirable to do so.

The Second DCA below also noted in its opinion that;
"the record here discloses the claims being pursued against
other parties against which the plaintiff may have recourse,
giving her remedies other than suit against the County."
(App. A, p. 5). Some of those "other parties" have their
own ideas about plaintiff's recourse against them. But most
importantly we would respectfully submit that the plaintiff's
possible claims against other alleged joint tortfeasors is
completely irreleyvant to the sovereign immunity issue before
the Court, and should have had no part to play in guiding the
Second District's analysis. |

It is respectfully submitted the Second DCA erred by
affirming the summary judgment for Collier County on grounds

of sovereign immunity. The Second DCA's opinion should be

disapproved in favor of the decisions from the other four

\14
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motion and limited any judgment to the amount of the

District Courts in conflict and the cause remanded for
further proceedings. The same disposition can also be
arrived at for an alternative reason, discussed in the next

part.

B.

(Effect of:.County's Purchase of Liability Coverage)

Once this Court has jurisdiction to resolve a certifieg

conflict, this Court can reach other issues in the case which

are not involved in the conflict. Bould v Touchette, 349

So.2d 1181 (Fla. 1977).
There is an alternative reason why Collier County
should not have received a summary judgment on grounds of

sovereign immunity. Collier County admitted it has

applicable liability insurance coverage through Aetna Insurand

Co., with liability limits of $100,000. (R. 34-35; 44-45).
The County moved to limit its own .liability to the terms set
forth in its liability insurance policy which was applicable

to this lawsuit (R. 57-60) and the trial court granted the

insurance limits of $100,000. (R. 61).

Section 768.28 (10), Fla. Stat (1979) provides that
laws allowing a governmental agency to purchase insurance are
not restricted in any way; and Section 286.28 (2) provides
that governmental immunity is waived to the extent that there

is applicable liability insurance coveradge.
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Just a few weeks ago it was held by the Fifth District
that, under this statute, sovereign immunity is waived as
to planning level activities as well as operational
activities, to the extent that there is applicable liability
insurance coverage protecting the governmental agency or

employee. Avallone v Board of County Commissioners of

Citrus County, 10 FLW 478 (Fla. 5th DCA, Feb. 21, 1985).

Cf. Ingraham v Dade County School Bd., 450 So.2d 847 (Fla.

1984).

Accordingly it does not matter whether the activity
of the building inspector involved here is denominated as
planning level, or operational level, or as a square peg
which does not easily fit into either mold; since it is not
disputed that there is at least $100,000 of applicable
liability insurance coverage protecting Collier County.
This provides an alternative reason why the County was not
entitled to a summary judgment, without even reaching the

gquestion discussed in the opinion of the Second DCA below.
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CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that a true copy of the fore-
going has been furnished, by mail, this éQZi» day of
March, 1985, to: JOHN W. MACKAY, ESQ., 3202 Henderson
Blvd., Suite 204, Tampa, FL 33609; and J. TERRENCE PORTER,

ESQ., P. 0. Box 280, Ft. Myers, FL 33902,
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