
• court held that the claimant, a axicab driver who had been 

discharged because of three auto accidents, two of which were 

not properly reported to the emp oyer, was not guilty of 

misconduct. Although the court not commend the 

claimant's work performance, it not find that it 

demonstrated the kind of disrega of an employer's interests 

which would constitute misconduc • 

• 

The Boynton Cab definition first adopted by a 

Florida appellate court in v. Florida Industrial 

Commission, 154 So.2d 334, 337-38 (Fla. 3d DCA 1963). 

Spaulding involved a supermarket cashier who was discharged 

for failure to promptly ring up an lI exac t amount ll purchase 

left by a customer while the claimant was checking out 

another customer. The claimant's act violated a rule of 

the employer, but the Third District Court of Appeal held 

that her violation merely demonstrated lIinadvertence,1I 

ordinary negligence or poor judg ent and inattention,1I but 

did not constitute II misconduct ll within the meaning of the 

statute. 154 So.2d at 339. 

The Second District Court f Appeal adopted the Boynton 

Cab definition in Castillo v. Florida De artment of Commerce, 

253 So.2d 162, 165 (Fla. 2d DCA 1971), and followed it in 

Fredericks v. Florida Departmen of Commerce, 323 So.2d 286, 

288 (Fla. 2d DCA 1975). Castil and Fredericks are 

particularly instructive becaus , like the instant case, they 

• involved absenteeism. Castillo was discharged for repeated 
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• absenteeism which severely hampe ed the employer's 

operations. In finding miscondu t, the court observed that 

the claimant's absences were due to "'personal problems', which 

from the record appears (sic) to have been of his own 

making." 253 So.2d at 165. The court concluded: 

By its very essence th's was an 
intentional disregard f the employer's 
vital interests and of the employee's 
duties, which disregar amounts to 
misconduct per se. 

Id. In contrast to Castillo, record in this case is 

devoid of any evidence of the sons for Barron's absences. 

For that reason, it cannot be ertained whether he 

intentionally disregarded the loyer's interests. 

• 
Fredericks, supra, also dec'ded by the Second District, 

not only involved absenteeism bu also the failure of the 

absent worker to keep his employ r informed of the reason for 

his absence. Obviously, a worke 's obligation to attend work 

in accordance with his schedule is conditioned upon his 

ability to do so. Personal i11n ss, family emergencies and 

other similar exigencies beyond he worker's control will 

excuse the duty to report, but e worker is nonetheless 

obligated to provide notice to employer of the reason 

precluding attendance. When a rker absents himself from 

work and gives no notice to his employer, he demonstrates a 

willful disregard of his employer's interests. Such 

• -12­



• I 

behavior, without explanation, wtUld constitute prima facie 

evidence of misconduct. In Alterman Transport Lines, Inc. 

• 

ent Appeals commissibn, 410 So.2d 568 (Fla. 1st 

DCA 1982), the court held that, nce an employer has 

established prima facie evidence of misconduct, the burden 

shifts to the employee to come f rward with proof of 

propriety of that conduct. Alte man Transport Lines involved 

prima facie evidence that an emp~oyee misappropriated company 

facilities, materials and on-the~clock employees for his 

personal projects. Similarly. a/ worker who is a "no call-no 

show" is obliged to demonstrate jhY he should not be 

disqualified for misconduct. The claimant in Fredericks met 

that burden when he established a good faith attempt to 

notify the employer of his stat Similarly, the employers 

in Howlett v. South Broward Hos ital Tax District, 451 So.2d 

976 (Fla. 4th DCA 1984); camPbe~l v. Department of Labor and 

Employment Security, unemPloyme1t Appeals Commission, 455 

So.2d 569 (Fla. 1st DCA 1984)~ ~amb v. Unemployment Appeals 

Commission, 424 So.2d 197 (Fla. 15th DCA 1983)~ and Tucker v. 

Florida Department of Commerce, 366 So.2d 845 (Fla. 1st DCA 

1979), established violations 0 rules or directives 

regarding attendance, but the c aimants in each instance were 

able to show mitigating circumSjances precluding a finding of 

misconduct. 
I 

The crucial distinction between Alterman Transport, 

Fredericks. Howlett. Camebell. tamb and Tucker. suera. and• -13 



• this case is the failure of the mployer in this case to 

establish a prima facie case of isconduct. The employer 

here never proved by a preponder nce of the evidence that the 

claimant violated a rule or poli y of the employer. The only 

thing the employer proved was ab~enteeism. Consequently, the 

employer must resort to the argurent that absenteeism is 

misconduct per se in order to prrvail. 

The employer relies on fourtFlorida cases to support the 

per se argument. The least pers asive of them is Sanchez v. 

De artment of Labor and Em loyme t Security, 411 So.2d 313 

• 
(Fla. 3d DCA 1982). Sanchez lved a hospital employee who 

"fought a constant, losing battl with the time clock." 511 

So.2d at 314. His ultimate diSCrarge was the result of an 

unapproved absence to undergo el[ctive surgery. The Third 

District Court of Appeal held: 

[A]n unauthorized abse ce from work for 
personal reasons not clf a critical nature 
may comprise employee ~isconduct 
justifying a refusal jf compensation. 

Id. Sanchez is the least persu sive case cited by the 

employer because the Sanchez co rt did not state that 

absenteeism is misconduct per s~. Additionally, it is 

distinguishable from this case 4n the facts because it has 

not been shown here that the c11imant's absences were 

unauthorized or for personal relsons. 

141-
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• The three remaining cases upon by the employer do 

arguably lend some support for t e per se argument. In City 

of Riviera Beach, supra, the Sec 

held: 

Continued absenteeism, 
operation of a busines 
intentional disregard 
vital interests, and 0 

duties, and amounts to 
Castillo v. Florida De 
Commerce, 253 So.2d 16 
1971). 

nd District Court of Appeal 

which hampers the 
, constitutes an 
f the employer's 
the employer's 

misconduct ~ se, 
artment of 

Fla. 2d DCA 

372 So.2d at 1008; Appendix at A 12. Hillsborough County, 

De artment of Emergenc Medical 

Appeals Commission, 433 So.2d 24 

• 
Continued absenteeism 
personal problems for 
employee bears culpabi 
to misconduct per se f 
section 443.l0l(1)(a). 
Florida De artment of 
So.2d 162 Fla. 2d DCA 

As previously discussed, Castill 

ervices v. Unem loyment 

25 (Fla. 2d DCA 1983) held: 

aused by 
hich an 
ity amounts 
r purposes of 
Castillo v. 

ommerce, 253 
1971 • 

obviously spawned 

City of Riviera Beach and ~H~i~l~l~s~b~~~~~~~-L~~~a~r_t_m_e~n~t~o_f 

Emergency Services, involved who was absent because 

of personal problems and his abs greatly disrupted the 

employer's business. The court ~eld: 

By its very essence th's was an 
intentional disregard f the employer's 
vital interests and of the employee's 
duties, which disregar amounts to 
misconduct per see 

253 So.2d at 165. 

• 
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I 
Castillo and Hillsborough ctunty, Dept. of Emergency• Services do not unqualifiedly st te that absenteeism is per 

se misconduct because their pron uncements are hedged by such 

considerations as the claimant's fault or culpability and the 

harm caused to the employer. pare Hillsborough County, 

Department of Emergency Services, supra, with Parker v. 

De artment of Labor and e t Security, 440 So.2d 438 

(Fla. 1st DCA 1983). I 

• 

City of Riveria Beach is thF most problematic of the 

cases relied upon by the emPloyer. Although the facts of the 

case demonstrate that the claimal.t was guilty of much more 

than simple absenteeism, she deft,ed her employer's denial of 

a leave request, it could be inf rred from the language used 

by the Second District that abse teeism is misconduct per see 

For that reason, City of Riveria Beach is a bad precident and 

might mislead a future court int applying that interpretation 

to a case where there is no sho willful disregard of 

the employer's interests. To t that City of 

Riveria Beach conflicts with th decision of the First 

District on appeal here, it shO~ld be overturned. ~e 

decision on appeal should be a£1irmed • 

•� 



I 
ISSUE 6.• 

THE DECISION OF THE AP EALS REFEREE WAS 
NOT SUPPORTED BY COMPE ENT, SUBSTANTIAL 
EVIDENCE: THE EMPLOYE 's DOCUMENTARY 
EVIDENCE IS HEARSAY TO WHICH NO EXCEPTION 
APPLIES: THE TESTIMONY OF THE EMPLOYER'S 
WITNESS IS ENTIRELY DE IVED FROM THAT 
DOCUMENTARY EVIDENCE; ND THE CLAIMANT'S 
TESTIMONY CANNOT REASO ABLY BE CONSTRUED 
AS AN ADMISSION. t 

The cornerstone of the empl yer's case against the 

claimant is a three page documen found at pages 62 through 

64 of the record. The Unemployment Appeals Commission held 

that the document was inadmissible hearsay and, therefore, 

legally insufficient to support Ithe referee' s decision. 

(R-7lh §120.58(1)(a), Fla. Statl. (1983); Appendix at A-5. 

• The First District Court of Appeal held that, even if the 

document were admissible, it wa~ nonetheless legally 

insufficient to support the ref:ree1s decision. 463 So.2d at 

1218; Appendix at A-3. The dis rict court thus left the 

evidentiary question undecided. I 

The document in question iJ purportedly a summary of the 

claimant's attendance gleaned f~om the employer's records. 

The employer argues that the d04ument is admissible as an 

exception to the hearsay rule U1der Section 90.956, Florida 

Statutes (1983). Section 90.95 of the Florida Evidence Code 

provides: 

-
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When it is not convenient to examine 
in court the contents of voluminous 
writings, recordings, or photographs, a 
party may present them in the form of a 
chart, summary, or calculation by calling 
a qualified witness. The party intending 
to use such a summary must give timely 
written notice of his intention to use 
the summary, proof of which shall be 
filed with the court, and shall make the 
summary and the originals or duplicates 
of the data from which the summary is 
complied available for examination or 
copying, or both, by other parties at a 
reasonable time and place. A judge may 
order that they be produced in court. 

The employer's document fails to meet three requirements 

of the statutory exception to the hearsay rule. First, there 

is no record foundation for the assertion that the records 

supposedly summarized by the employer's document were 

IIvoluminous.1I Although employer's counsel has argued on 

appeal that preparation of the summary required extensive 

IIculling ll of the employer's records (IB at 15-16), the 

employer's witness at the hearing merely alluded to time logs 

and time cards that were supposedly consulted in the 

preparation of the summary. No evidence regarding the 

data base involved or the method by which the summarized 

information was extracted appears in the record. (R-27) • In 

the absence of such a showing, the summary should be 

rejected. See Javelin Investment S.A. v. Municipality of 

Ponce, 645 F.2d 92 (1st eire 1981). 
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• Second, the employer failed to give timely written 

notice to the claimant of its intention to use the summary at 

the hearing. The obvious intent of Section 90.956, Florida 

Statutes (1983), is a shortcut to avoid an evidentiary 

quagmire. If a party can summarize hundreds or thousands of 

entries of information into a single document and the 

opposing party can, prior to trial, ascertain the accuracy of 

the summary relative to the data, it would serve no useful 

purpose to introduce into evidence the data base underlying 

the summary. For protection of the due process rights of the 

party against whom the summary of evidence is to be used, 

however, the statute requires that the party proffering a 

• 
summary of evidence must provide "timely written notice of 

his intention to use the summary." §90.956, Fla. Stat. 

(1983). See S. Kornreich & Sons, Inc. v. Titan Agencies, 

Inc., 423 So.2d 940 (Fla. 3d DCA 1982)~ Annot., 80 ALR 3rd 

405 (1983)~ Union Electric Co. v. Mansion House Center 

North Redev. Co., 494 S.W.2d 309 (Mo. 1973). The record 

contains absolutely no evidence to support a finding that the 

claimant was put on notice that the employer's summary would 

be used against him at the unemployment compensation hearing. 

To the contrary, the claimant testified that he was 

unfamiliar with the contents of the summary and unprepared to 

address it. (R-45). It is patently obvious from the record 

that the claimant was "blindsided" by the employer's document 

•� 
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• alleging some fifty-plus attendance related incidents over a 

one-year period. Neither due process not the specific 

provisions of Section 90.956 will permit such tactics. 

The employer seeks to deminimize this flagrant violation 

of the claimant's rights by asserting that the claimant's 

receipt of the summary was "never explicitly stated in the 

record" (IB at 16) and "[t]here is every indication" [that it 

was received] (Id.) and "Mr. Barron arguably had notice of 

the summary." (IB at 18). Such speculation falls far short 

of the statutory notice requirement. 

• 
Finally, Section 90.956, Florida Statutes (1983), 

requires that not only the summary must be made available to 

the opposing party, but also the underlying data from which 

the summary was compiled. There is no suggestion in the 

record that the underlying data were ever made available to 

the claimant. 

Citing Kornreich, supra, the employer attempts to argue 

that these gross violations of Section 90.956 are mere 

technical defects. The party against whom a summary of 

evidence was used in Kornreich had actual notice of the 

evidence several weeks before trial. That crucial difference 

obviously distinguishes Kornreich from this case where no 

notice has been proven. See also Bowman Instrument Corp. v. 

-20­

•� 



• Fidelity Electronics, Ltd., Inc., 466 So.2d 344 (Fla. 3d DCA 

1985) • 

• 

Contrary to the employer's assertions, the fact that the 

claimant failed to object to the summary when presented, and 

failed to exercise his right to cross-examine the personnel 

officer did not serve to lend competency to an otherwise 

incompetent document. The record reflects that the claimant 

was not given the opportunity to object to the admission of 

the summary by the referee when it was offered by the 

employer. (R-27-30). The claimant was only asked whether he 

agreed or disagreed with the contents of the summary. (R-41, 

45). While it is true that the employer's witness was the­

person who compiled the summary and was available at the 

hearing for questioning by the claimant; without having been 

afforded the opportunity to examine the underlying documents, 

the claimant could not conduct an effective cross­

examination. The evidence against the claimant was contained 

in the summary, not in the mind of the employer's witness. 

Since the claimant was deprived of an opportunity to examine 

the data underlying the summary, his right to cross­

examination was totally frustrated. 

The employer's arguments regarding the business records 

exception to the hearsay exclusion, Section 90.803(6), 

Florida Statutes (1983), are baffling. No records kept in 

the regular course of the employer's business were introduced 
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• into evidence. CF Chemicals, Inc. v. Florida Department of 

Labor and Employment Security, 400 So.2d 846 (Fla. 2d DCA 

1981) has absolutely no application to this case. 

• 

Finally, the employer argues that, even if the summary 

were hearsay, it would have been admissible at the hearing 

because it only served to supplement the direct testimony of 

the employer's personnel officer and was further rendered 

admissible through the admissions of the claimant pursuant to 

Section 90.957, Florida Statutes (1983). Both arguments 

are without merit. It is axiomatic that hearsay evidence 

standing alone is not sufficient to support a finding of fact 

in an administrative proceeding, but may be used for the 

purpose of supplementing or explaining other evidence • 

§120.58(l) (a), Fla. Stat. (1983): Fla. Admin. Code Rule 

38E-5.24(4)(d). Here, the employer presented the testimony 

of one witness -- its personnel officer -- whose sole purpose 

was to present a document upon which the employer's entire 

case rested. The document, did not supplement or explain the 

witness' testimony because the witness could offer no 

testimony independent of the document. She was not 

competent to testify as to the events set forth in the 

summary. She could only testify to its preparation. The 

summary is an out-of-court statement offered to prove the 

truth of the matters asserted. It is hearsay and, as has been 

demonstrated herein, does not fall within any recognized 
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• exception to the hearsay rule. It is legally insufficient to 

support the referee's decision disqualifying the claimant. 

• 

As to the effectiveness of the claimant's " admissions" 

under Section 90.957, Florida Statutes (1983), the record 

reflects that the claimant never specifically admitted to the 

truth of the summary's contents. At worst, the claimant's 

testimony can be construed as expressing an inability to 

challenge the truthfulness of the employer's evidence. The 

claimant's predicament is not surprising since he was not 

permitted any opportunity to assess the accuracy of the 

summary prior to the hearing. Any curative effect the 

claimant's statements might have had with regard to the 

competence of the summary was rendered moot by the employer's 

failure to comply with the notice requirement of Section 

90.956, Florida Statutes (1983). 

The employer's assertion that the claimant was obliged 

to prove his innocence in order to collect benefits is 

undermined by the very case it cites. The issue involved in 

Florida Industrial Commission v. Ciarlante, 84 So.2d 1 (Fla. 

1955), was whether an unemployment compensation claimant was 

available for work while claiming benefits. Availability is 

one of several eligibility requirements found at Section 

443.091, Florida Statutes (1983). Every claimant must 

satisfy these requirements in order to collect benefits. 

Ciarlante held that claimants are charged with the burden of 
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• proving eligibility, but in the same breath the Court 

acknowledged that claimants were not subject to such a burden 

in cases involving disqualifications. Disqualifications may 

be imposed for the specific affirmative acts specified in 

Section 443.101, Florida Statutes (1983), such as misconduct, 

fraud, etc. In such cases the burden of proof lies with the 

party asserting the affirmative of the issue, i.e., the 

employer or the agency. See Florida Department of Health 

and Rehabilitative Services v. Career Service Commission, 289 

So.2d 412 (Fla. 4th DCA 1974). 

The employer in this case failed to carry its burden. 

Its only witness at the hearing had no firsthand knowledge of 

• the claimant's alleged misconduct. The documentary evidence 

introduced is also hearsay and, therefore, incompetent to 

support the employer's position or the referee's decision. 

The deficiencies in the employer's evidence were not cured by 

any admissions of the claimant. Since the employer failed to 

carry its burden and no other evidence to support a 

disqualification of the claimant is found in the record, the 

Unemployment Appeals Commission acted within the scope of its 

authority when it reversed the referee's denial of benefits • 
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• CONCLUSION 

Absenteeism is not misconduct per see To impose a 

disqualification from unemployment compensation it must be 

proven by a preponderance of competent, substantial evidence 

that the discharged worker willfully disregarded the 

employer's interests. The employer in this case failed to 

present competent, substantial evidence that the claimant 

committed misconduct. 

The decision of the First District Court of Appeal below 

is in accord with the law. To the extent that the First 

District's decision conflicts with City of Riviera Beach v. 

Florida Department of Commerce, 372 So.2d 1007 (Fla. 4th DCA 

• 1979), or any other decision, the decision of the First 

District should be upheld and such other decisions should be 

overturned. 

Respectfully submitted, 

V.~~D. Maher 
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Janet L. Smith 
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