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INTRODUCTORY STATEMENT 

For purposes  of b r e v i t y  and c l a r i t y  t h e  P e t i t i o n e r s ,  ELMER WILLIAM 

FAST, J R . ,  and FRANCES B .  FAST, w i l l  be  r e f e r r e d  t o  i n  t h i s  B r i e f  as "Fast" 

o r  as " P l a i n t i f f s " ,  t h e  Respondent, FLORIDA PATIENT'S COMPENSATION FUND, 

w i l l  be r e f e r r e d  t o  a s  t h e  "Fund1' o r  as "Defendant1', t h e  c a p a c i t y  occupied 

i n  t h e  t r i a l  c o u r t .  Refe rences  t o  t h e  r e co rd  on appea l  w i l l  be  de s igna t ed  

by t h e  p r e f i x  ( R ) .  References  t o  t h e  P e t i t i o n e r s '  Appendix w i l l  be 

de s igna t ed  by t h e  p r e f i x  (PR).  
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STATEMENT OF THE CASE AND FACTS 

Respondent,  t h e  Fund, a g r e e s  w i t h  t h e  s t a t e m e n t  of t h e  c a s e  a s  s e t  

f o r t h  i n  t h e  I n i t i a l  B r i e f  of P e t i t i o n e r s ,  F a s t ,  w i t h  t h e  f o l l o w i n g  

e x c e p t i o n s  and a d d i t i o n s .  

P r i o r  t o  f i l i n g  t h e i r  f i r s t  Complaint i n  t h e  C i r c u i t  Court  i n  and f o r  

P i n e l l a s  County, F l o r i d a ,  a g a i n s t  Defendants ,  A l l  C h i l d r e n ' s  H o s p i t a l  and 

Bayfront  Medical  C e n t e r ,  I n c . ,  F a s t  f i r s t  f i l e d  a Medical  L i a b i l i t y  Mediat ion 

C l a i m  on September 28, 1978, (Rl-3).  The m e d i a t i o n  p a n e l  r endered  i t s  

d e c i s i o n  on J u l y  13,  1979, (R-25). T h e r e a f t e r ,  on August 31, 1979, t h e  

F a s t s  f i l e d  t h e i r  Complaint i n  C i r c u i t  Court  a l l e g i n g  medica l  n e g l i g e n c e  

on b e h a l f  of A l l  C h i l d r e n ' s  H o s p i t a l  and Bayfront  Medical  Cen te r ,  I n c .  

F a s t  d i d  n o t  choose t o  j o i n  t h e  Fund a s  a Defendant a t  t h a t  t ime ,  (R26-28). 

More t h a n  two y e a r s  a f t e r  f i l i n g  t h e i r  i n i t i a l  Complaint ,  on A p r i l  12,  1982, 

F a s t  sought  t o  amend t h e i r  Complaint t o  add t h e  Fund as a n  a d d i t i o n a l  

Defendant ,  (R62). It  should be  n o t e d  t h a t  t h e  c a s e  had been s e t  f o r  t r i a l  

f o u r  t imes  p r i o r  t o  F a s t  moving t o  amend i t s  Complaint t o  add t h e  Fund a s  

a Defendant ,  (R37, 42, 46, 5 0 ) .  

The Fund f i l e d  i t s  Motion f o r  Summary Judgment on October 1, 1982, 

c l a i m i n g  t h a t  t h e  c l a i m  of F a s t  a g a i n s t  t h e  Fund was b a r r e d  by F.S. 8 9 5 . 1 1 ( 4 ) ( b ) ,  

(R96, 97) .  On January  30,  1984, F i n a l  Summary Judgment was e n t e r e d  f o r  t h e  

Fund upon i t s  mot ion,  ( ~ 1 4 3 ) .  The Summary Judgment was a f f i r m e d  by t h e  Second 

D i s t r i c t  Court  of Appeal on February 6 ,  1985. 



ARGUMENT 

I.  THE SECOND DISTRICT COURT OF APPEAL D I D  NOT ERR 
I N  AFFIRMING THE TRIAL COURT'S FINDING THAT 
SECTION 9 5 . 1 1 ( 4 ) ( b ) ,  FLORIDA STATUTES, APPLIED 
TO PLAINTIFFS' CLAIM FILED AGAINST THE FLORIDA 
PATIENT'S COMPENSATION FUND AND THAT PLAINTIFFS' 
CLAIM AGAINST THE FLORIDA PATIENT'S COMPENSATION 
FUND WAS TIME BARRED. 

P r i o r  t o  r e c e i v i n g  P e t i t i o n e r  and Respondent ' s  B r i e f s  i n  t h i s  a p p e a l ,  

t h i s  Court  h a s  had o c c a s i o n  t o  rev iew t h e  b r i e f s  f i l e d  by t h e  p a r t i e s  i n  

a t  l e a s t  t h r e e  o t h e r  a p p e a l s  pending b e f o r e  t h i s  Court  which a d d r e s s  t h e  

i d e n t i c a l  i s s u e  r a i s e d  i n  t h i s  a p p e a l .  F l o r i d a  P a t i e n t ' s  Compensation 

Fund v .  I s a b e l l a ,  Case No.: 66,502; F a b a l  v .  F l o r i d a  Keys, Case No.: 

65,730; and F l o r i d a  P a t i e n t ' s  Compensation Fund v .  T i l lman ,  Case No.: 

65,736. T h i s  Court  i n  May of 1985 had o c c a s i o n  t o  h e a r  o r a l  arguments on 

t h e s e  same i s s u e s  and t h e  Fund hereby a d o p t s  and i n c o r p o r a t e s  by r e f e r e n c e  

t h e  p r e v i o u s  arguments t h a t  i t  h a s  p r e s e n t e d  t o  t h i s  Court  i n  t h e  above- 

r e f e r e n c e d  a p p e a l s .  Although F a s t  r a i s e s  no new arguments t h a t  have n o t  

been heard  by t h i s  Court  i n  t h e  o t h e r  pending a p p e a l s ,  a r e s p o n s e  i s  

n e v e r t h e l e s s  w a r r a n t e d .  

F a s t  c l a i m s  t h a t  t h e  Fund i s  l i k e  a l i a b i l i t y  i n s u r e r  and from t h i s  

p remise ,  r e a s o n s  t h a t  no cause  of a c t i o n  a c c r u e s  a g a i n s t  t h e  Fund u n t i l  

a Judgment i s  rendered  a g a i n s t  t h e  Fund member; and t h a t  t h e  Fund member 

h a s  t h e  r e s p o n s i b i l i t y  f o r  j o i n i n g  t h e  Fund as a Defendant i n  t h e  s u i t .  

A c l o s e  examinat ion of F a s t ' s  argument demons t ra tes  b o t h  t h e  f a l l a c y  of 

F a s t ' s  i n i t i a l  premise  and t h e  " l o g i c a l "  c o r o l l a r i e s  of t h e  premise .  



The Fund was c rea t ed  by t h e  l e g i s l a t u r e  of t h e  S t a t e  of F lo r ida  enac t ing  

F.S. 8768.54. I ts purpose was no t  t o  provide indemnity t o  h e a l t h  c a r e  providers ,  

bu t  r a t h e r  t o  a l low payment t o  a  succes s fu l  P l a i n t i f f  fordamages,determined 

e i t h e r  by Judgment a g a i n s t  t h e  Fund o r  through an  approved se t t l emen t ,  r e s u l t i n g  

from a c t s  of medical negl igence by i t s  members. F.S. 8768.54 does not  provide 

t h a t  t h e  Fund has any o b l i g a t i o n  t o  i t s  member h e a l t h  ca re  providers .  I t  has 

no s t a t u t o r y  duty t o  defend a c t i o n s  brought aga ins t  them. It has no s t a t u t o r y  

duty t o  i n v e s t i g a t e  claims a g a i n s t  members f o r  t h e  b e n e f i t  of t h e  members o r  

t o  incur  any expense on behalf of t h e  member. The c l e a r  wording of t h e  

s t a t u t e  shows t h a t  t h e  o b l i g a t i o n  of t h e  Fund i s  pr imar i ly  t o  t h e  P a t i e n t /  

P l a i n t i f f .  Mercy Hospi ta l ,  Inc . ,  v .  Menendez, 371 So. 2d 1077, (F la . ,  3  DCA, 

1979),  c e r t .  denied, 383 So. 2d 1198, ( F l a . ,  1980). Unlike a  l i a b i l i t y  

i n s u r e r ,  t he  s t a t u t e  provides t h a t  t he  Fund must be joined i n  order  f o r  

t h e r e  t o  be a  recovery a g a i n s t  i t .  The l e g i s l a t u r e  a l s o  gave the  Fund t h e  

r i g h t  t o  a c t i v e l y  defend i t s e l f .  Such a  defense may not be b e n e f i c i a l  o r  

i n  t h e  b e s t  i n t e r e s t s  of i t s  members, p a r t i c u l a r l y  where a  claim e x i s t s  

a g a i n s t  t h e  Defendant f o r  m u l t i p l e  a c t s  of negl igent  t reatment  over a  

per iod of t ime and t h e  Defendant was only a  member of t he  Fund during a  

p o r t i o n  of t h e  t rea tment .  

One of F a s t ' s  claimed c o r o l l a r i e s  t o  h i s  premise t h a t  t h e  Fund i s  a  

l i a b i l i t y  i n s u r e r  i s  t h a t  no cause of a c t i o n  can accrue  a g a i n s t  t he  Fund u n t i l  

a f t e r  a  Judgment i s  en tered  a g a i n s t  a  Fund member, t h e  P l a i n t i f f  complies with 

the  claims procedure s e t  f o r t h  i n  F.S. 8768.54(3)(e) ,  and t h e  Fund r e f u s e s  t o  

make payment. Breaking down t h e  argument of Fas t  i n t o  i t s  component p a r t s  



shows i ts  l a c k  of m e r i t .  F i r s t ,  i t  is c l e a r  t h a t  F. S. 8768.54 r e q u i r e s  t h e  

Fund t o  be  j o i n e d  a s  a  Defendant i n  any l a w s u i t  i n  which r e c o v e r y  i s  sought  

a g a i n s t  t h e  Fund. The l e g i s l a t u r e ' s  r equ i rement  of j o i n d e r  r e c o g n i z e s  t h a t  

t h e r e  a l r e a d y  e x i s t s  a  c a u s e  of a c t i o n  a g a i n s t  t h e  Fund. Second, i t  is 

c l e a r  from t h e  wording of s u b - s e c t i o n  ( 3 ) ( e )  t h a t  t h e  c l a i m s  p rocedure  does  

n o t  a f f e c t  a  P l a i n t i f f ' s  r i g h t  t o  a  Judgment a g a i n s t  t h e  Fund, i t  mere ly  

d e t a i l s  t h e  method t h a t  a  P l a i n t i f f  must f o l l o w  t o  c o l l e c t  money a f t e r  a 

Judgment h a s  been o b t a i n e d  o r  a n  approved s e t t l e m e n t  reached .  The c l a i m s  

p rocedure  c o n s t i t u t e s  a  n o t i c e  p r o v i s i o n  which a l l o w s  t h e  Fund on one hand 

t o  approve s e t t l e m e n t s  p r i o r  t o  payment, and on t h e  o t h e r  t o  de te rmine  

which p o r t i o n  of a  Judgment o r  s e t t l e m e n t  t h e y  a r e  r e q u i r e d  t o  pay i n  l i g h t  

of t h e  s t a t u t o r y  l i m i t a t i o n s  c o n t a i n e d  i n  t h e  s t a t u t e .  

F a s t  a l s o  a r g u e s  from t h e i r  b a s i c  premise ,  t h a t  t h e  Fund is l i k e  a n  

i n s u r e r ,  t h a t  l o g i c  would r e q u i r e  t h e  member h e a l t h  c a r e  p r o v i d e r  t o  j o i n  

t h e  Fund as a  p a r t y  Defendant r a t h e r  t h a n  t h e  P l a i n t i f f .  There  i s  no l o g i c  

t o  t h i s  p o s i t i o n .  Even i f  t h e  Fund were cons idered  a  l i a b i l i t y  i n s u r e r ,  

a Defendant would have no o b l i g a t i o n  t o  j o i n  h i s  l i a b i l i t y  c a r r i e r  i n  a n  

a c t i o n .  I n  f a c t ,  t h e  o n l y  way t h a t  a  P l a i n t i f f  can o b t a i n  a  Judgment 

a g a i n s t  a  l i a b i l i t y  i n s u r e r  i s  t o  j o i n  t h e  l i a b i l i t y  i n s u r e r  a s  a  p a r t y  

Defendant . 
To s u p p o r t  t h e i r  argument t h a t  t h e  Fund member should b e  r e q u i r e d  t o  

j o i n  t h e  Fund a s  a  Defendant ,  P l a i n t i f f s  s t a t e  on Page Four of t h e i r  

B r i e f  t h a t  " reason ,  j u s t i c e , a n d  t h e  e f f i c i e n t  a d m i n i s t r a t i o n  of t h e  t o r t  

sys tem r e q u i r e  t h a t  t h e  Fund and i t s  member n o t  b e  a l lowed t o  be  h idden  

i n  t h e  bushes  d u r i n g  t h e  c o u r s e  of l i t i g a t i o n " .  T r a d i t i o n a l  t o r t  p r i n c i p l e s  

r e q u i r e  t h a t  t h e  P l a i n t i f f  de te rmine  through i n v e s t i g a t i o n  who t h e  P l a i n t i f f  



wishes t o  sue  f o r  t h e  damages he claims t o  have su f f e r ed .  Here, t h e  

P l a i n t i f f  f i l e d  a  mediat ion claim under F. S. 8768.44 on September 28, 

1978, (Rl-3). A t  t h a t  t ime he  named Bayfront Medical Center ,  I n c . ,  and 

A l l  Ch i ld ren ' s  Hosp i t a l  a s  Defendants. Almost 11 months l a t e r  P l a i n t i f f  

f i l e d  h i s  Complaint i n  C i r c u i t  Court a g a i n s t  A l l  Chi ldren ' s  Hosp i t a l  and 

Bayfront Medical Center ,  Inc . ,  (R-26-28). Despi te  t h e  f a c t  t h a t  Fas t  had 

f u l l  advantage of t h e  d i scovery  process  inc lud ing  i n t e r r o g a t o r i e s  and 

d e p o s i t i o n s ,  F a s t  d i d  no t  f i l e  a  Motion t o  Amend t h e  Complaint t o  add t h e  

Fund a s  a  Defendant f o r  more than  two yea r s  a f t e r  h i s  i n i t i a l  Complaint 

was f i l e d .  I n  f a c t ,  a  s imple i nqu i ry  t o  t h e  Fund i t s e l f  would have allowed 

Fas t  t o  determine whether o r  no t  A l l  Ch i ld ren ' s  Hosp i t a l  o r  Bayfront 

Medical Center ,  I n c . ,  were members of t h e  Fund a t  t h e  time he rece ived  

medical t rea tment .  I t  should a l s o  be noted t h a t  Mercy Hosp i t a l ,  I nc . ,  v .  

Menendez, 371 So. 2d 1077, (F l a . ,  3  DCA, 1979) which s p e c i f i c a l l y  provided 

t h a t  t h e  P l a i n t i f f  has  t h e  o b l i g a t i o n  t o  name t h e  Fund a s  a  Defendant, was 

decided more than  two months p r i o r  t o  F a s t ' s  f i l i n g  of h i s  i n i t i a l  Complaint 

i n  C i r c u i t  Court.  This  is  not  a  ca se  where a  s t a t u t e  of l i m i t a t i o n s  has  

bar red  a  cause of a c t i o n  e n t i r e l y ,  p r i o r  t o  i t s  d iscovery .  Cates  v .  Graham, 

451 So. 2d 475, (F l a . ,  1984).  

F a s t ' s  second major argument i s  t h a t  even i f  a  cause of a c t i o n  accrues  

a g a i n s t  t h e  Fund p r i o r  t o  e n t r y  of a  Judgment a g a i n s t  a  member h e a l t h  c a r e  

provider  and p r i o r  t o  t h e  f u l f i l l m e n t  of t h e  claims procedures  s e t  f o r t h  i n  

F. S. 8768.54(3)(e) ,  t h a t  t h e  Fund i s  not  e n t i t l e d  t o  t h e  two year  s t a t u t e  of 

l i m i t a t i o n s  contained i n  F. S.  895,11(4) (b) .  Fas t  argues t h a t  t h e  Fund i s  not  

a  h e a l t h  c a r e  provider  o r  a  person " i n  p r i v i t y  wi th  t h e  provider  of h e a l t h  

care ' ' .  Admittedly t h e  Fund i s  not  a  h e a l t h  c a r e  p rov ide r .  However, i t  i s  



a submi t t ed  t h a t  t h e  c a s e s  c i t e d  by F a s t  do n o t  s u p p o r t  F a s t ' s  argument t h a t  

t h e  Fund i s  n o t  i n  a  p r i v i t y  r e l a t i o n s h i p  w i t h  i t s  member h o s p i t a l .  

F a s t ' s  r e l i a n c e  on Durden v .  American H o s p i t a l  Supply C o r p o r a t i o n ,  

375 So. 2d 1096, ( F l a . ,  3  DCA, 1979) ,  c e r t .  den ied ,  386 So. 2d 633, ( F l a . ,  

1980) is misp laced .  I n  Durden, t h e  Court  found t h a t  F. S. 895 .11(4) (b )  

d i d  n o t  a p p l y  t o  Durden's  c l a i m  because  Durden's  c l a i m  a r o s e f r o m a n  i n j u r y  

h e  a l l e g e d l y  r e c e i v e d  when h e  s o l d  blood t o  a blood donor c e n t e r .  The Court  

found t h a t  h i s  i n j u r y  d i d  n o t  r e s u l t  from a r e l a t i o n s h i p  a r i s i n g  o u t  of 

medica l ,  d e n t a l ,  o r  s u r g i c a l  d i a g n o s i s ,  t r e a t m e n t ,  o r  c a r e  as d e f i n e d  i n  

F. S. 8 9 5 . 1 1 ( 4 ) ( b ) .  The Court  s p e c i f i c a l l y  found t h a t  t h e  i n j u r y  a r o s e  

from a s a l e s  r e l a t i o n s h i p .  Here ,  F a s t  cannot  b e  heard  t o  a r g u e  t h a t  h i s  

c l a i m  d i d  n o t  a r i s e  from medica l  o r  s u r g i c a l  d i a g n o s i s ,  t r e a t m e n t ,  o r  

c a r e  on t h e  p a r t  of Bayf ron t  Medical  Cen te r ,  I n c . ,  and A l l  C h i l d r e n ' s  

H o s p i t a l .  

F a s t  a l s o  states t h a t  t h e  o n l y  F l o r i d a  c a s e  d i s c u s s i n g  what " p r i v i t y "  

means i n  t h e  c o n t e x t  of F. S. 895 .11(4) (b )  i s  Gonzalez v .  J a c k s o n v i l l e  

Genera l  H o s p i t a l ,  I n c . ,  365 So. 2d 800, ( F l a . ,  1 DCA, 1978) ,  quashed, 

400 So. 2d 965, ( F l a . ,  1981) .  The Gonzalez. c a s e  h a s  a b s o l u t e l y  no 

p r e c e d e n t i a l  v a l u e  on t h e  i s s u e  of p r i v i t y  s i n c e  t h e  d e c i s i o n  was quashed 

by t h i s  Court  on o t h e r  grounds,  and t h i s  Court  s p e c i f i c a l l y  r e f u s e d  t o  

c o n s i d e r  t h e  p r i v i t y  i s s u e .  

Cont ra ry  t o  t h e  a s s e r t i o n  o f  F a s t ,  b o t h  t h e  Second D i s t r i c t  Court  of 

Appeal and t h e  Th i rd  D i s t r i c t  Court  of Appeal have s p e c i f i c a l l y  addressed  

t h e  i s s u e  of whether  o r  n o t  t h e  Fund i s  a "person i n  p r i v i t y  w i t h  t h e  

p r o v i d e r  of h e a l t h  c a r e "  under  F. S. 8 9 5 . 1 1 ( 4 ) ( b ) .  I n  Burr v .  F l o r i d a  

P a t i e n t ' s  Compensation Fund, 447 So. 2d 349, ( F l a . ,  2 DCA, 1984) ,  p e t i t i o n  



f o r  rev iew d e n i e d ,  453 So. 2d 43, ( F l a . ,  1984) ,  t h e  Second D i s t r i c t  Court  of 

Appeal found t h a t  t h e  Fund was i n  p r i v i t y  w i t h  i t s  member h e a l t h  c a r e  

p r o v i d e r .  The Third  D i s t r i c t  Court  of Appeal a l s o  f i n d i n g  p r i v i t y  looked 

a t  t h e  m u t u a l i t y  of i n t e r e s t  which e x i s t s  between a h e a l t h  c a r e  p r o v i d e r  

and t h e  Fund and t h e  r e l a t i o n s h i p  e x i s t i n g  between t h e  Fund and t h e  member. 

Taddiken v .  F l o r i d a  P a t i e n t ' s  Compensation Fund, 449 So. 2d 956, ( F l a . ,  3  DCA, 

1984) .  A l l  o t h e r  d e c i s i o n s  of t h e  D i s t r i c t  Cour t s  of Appeal i n  t h e  S t a t e  of 

F l o r i d a  o t h e r  t h a n  t h o s e  of t h e  Four th  D i s t r i c t  have i m p l i c i t l y  found t h a t  

p r i v i t y  e x i s t e d  between t h e  Fund and i t s  member, t h a t  t h e  Fund d i d  have t h e  

a b i l i t y  t o  assert F. S. 995 .11(4) (b ) ,  and r e j e c t e d  arguments t h a t  a f o u r  

y e a r  s t a t u t e  shou ld  a p p l y .  F a b a l  v .  F l o r i d a  Keys Memorial H o s p i t a l ,  452 So. 

2d 946, ( F l a . ,  3  DCA, 1984) ;  F l o r i d a  p a t i e n t ' s  Compensation Fund v .  Miller, 

a 436 So. 2d 932, ( F l a . ,  3  DCA, 1983) ;  Garc ia  v .  Cedars of Lebanon H o s p i t a l  
- 

Corpora t ion ,  444 So. 2d 538, ( F l a . ,  3  DCA, 1984) ;  Lugo v .  F l o r i d a  P a t i e n t ' s  

Compensation Fund, 452 So. 2d 633, ( F l a . ,  3  DCA, 1984) ;  N e i l i n g e r  v .  B a p t i s t s  

H o s p i t a l  of M i a m i ,  I n c . ,  460 So. 2d 564, ( F l a . ,  3  DCA, 1984) ;  Owens v .  F l o r i d a  

P a t i e n t ' s  Compensation Fund, 428 So. 2d 100, ( F l a . ,  1 DCA, 1983) ,  p e t i t i o n  

f o r  rev iew d e n i e d ,  436 So. 2d 100, ( F l a . ,  1983) ;  and Robinson v .  F l o r i d a  

P a t i e n t ' s  Compensation Fund, 458 So. 2d 1225, ( F l a . ,  3  DCA, 1984) .  



CONCLUSION 

Based upon t h e  foregoing  a u t h o r i t i e s ,  i t  i s  r e s p e c t f u l l y  submit ted 

t h a t  t h e  Second D i s t r i c t  Court of Appeal was c o r r e c t  i n  a f f i rming  t h e  

Summary Judgment en te red  by t h e  t r i a l  c o u r t  i n  f avo r  of Respondent, 

FLORIDA PATIENT'S COMPENSATION FUND, and Respondent r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  Court a f f i r m  t h e  d e c i s i o n  of t h e  D i s t r i c t  Court of Appeal and 

o rde r  t h a t  t h i s  case  be remanded t o  t h e  C i r c u i t  Court f o r  t a x a t i o n  of 

c o s t s  and a t t o r n e y ' s  f e e s  i n  favor  of Respondent and a g a i n s t  P e t i t i o n e r s .  
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