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the plaintiff sued the defendant, Lynn, alleging that Lynn had 

endorsed a promissory note to the plaintiff and that the maker 

either could not or would not pay the amounts due and owing on 

the note. In his answer, Lynn made a general denial of the 

all ega t ion t hat he end 0 r sed the not e . Th e pIa i n t iff f i 1e d a 

Motion for Summary Judgment, and Lynn opposed the Motion by 

filing an affidavit in which he stated that when he signed the 

note, it had al ready been end or sed by Carmel, so that Lynn's 

signature did not constitute an endorsement. The trial court 

entered Summary Final Judgment against Lynn, and Lynn 

appealed. In affirming the trial court's order, the Third Dis­

trict held that Lynn's original denial in his answer of the 

allegations concerning his endorsement did not constitute a 

defense to the action, and so Lynn could not introduce testi­

mony concerning the order of endorsement. The Third District 

concluded that the mere denial of a key allegation in the com­

plaint did not constitute a defense. 

The distinction between a "denial" and a "defense" is also 

made clear by an analysis of the differences in the legal 

effect of each. A denial puts the facts as set forth by the 

plaintiff "in issue." 40 Fla. Jur. 2d, Pleadings §143-44. An 

affirmative defense, however, is treated as an admission of the 

material elements of the complaint but with the addition of new 

facts or matters that would constitute an avoidance of liabili­

ty on the facts as admi t ted. As noted by Trawick, a denial 

corresponds to the common law "traverse" while a defense cor­
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responds to the common law "confession and avoidance." Tra­

wick, Flor ida Practice and Procedure §ll-l. See also 40 Fla. 

Jur. 2d, Pleadings §162. 

The need for a clea r understand ing of the di s tinct ion be­

tween a "denial" and a "defense" is also important in the case 

at bar because of the effect that each has on respective bur­

dens of proof. A plaintiff has the burden of proving any 

material allegation of a complaint that is denied by the defen­

dant. Ness v. cowdery, 110 Fla. 427, 149 So. 33 (1933); 

Ambrecht Lumber Co. v. Adair, 91 Fla. 460, 108 So. 222 (1926); 

De Mendoza v. Board of County Commissioners, 221 So. 2d 797 

( F1a . 3d DCA 1 9 69 ) . Th e bur den 0 f proof for a de fen s e , how ­

ever, is on the defendant who asserts the defense. Hough v. 

Menses, 95 So. 2d 410 (Fla. 1957); Heitman v. Davis, 127 Fla. 

1, 172 So. 705 (1937). For this reason, Florida Rule of Civil 

Procedure 1.110(d) requires a defense to be stated in short, 

concise, separate statements of the material facts necessary to 

support the defense. It is also for this reason that a reply 

to a defense, which either admits or denies the allegations of 

that defense, is required, while a reply to a denial is neither 

required nor permitted. Fla. R. Civ. Pro. 1.100(a). 

In spite of the clear distinction between a "denial" and a 

"defense", and ignoring the potential ramifications of confus­

ing a "denial" with a "defense", the Fourth District majority 

concluded that Steckmar's pro forma "denial" constituted a 

defense within the provisions of the pioneer policy. The 
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Fourth Distr ict major i ty did so by concluding that the term 

"defenses" in the policy was "ambiguous" and must be construed 

against the draftsman. There is nothing ambiguous about 

"defense", however. Clearly, Steckmar did not set forth short, 

concise, separate statements of additional material facts that 

would avoid liability even if all of the allegations of the 

complaint were assumed to be true. Steckmar did not say in 

effect, "I will concede the correctness of the allegations of 

the complaint, but here are addi t ional facts that a voi d you r 

complai n t . " Steckmar said exactly the oppos i te; "I deny that 

the allegations of your complaint are true." Furthermore, 

Steckmar did not by virtue of its denial take on the burden to 

prove that the fee simple owner did not execute the note and 

mortgage; the burden remained on the plaintiff, Fourth Com­

merce, to prove that the fee simple owner did execute the note 

and mortgage. contrary to the opinion of the majority of the 

Fourth District, the term "defense" is not ambiguous and cannot 

be construed to include simple pro forma denials. 

We respectfully submit that the majority's decision in the 

court below is based upon a fundamental misunderstanding as to 

why mortgagees purchase title insurance, what it is they 

receive when such protection is purchased and the ramifications 

that will result from their decision. Title insurance policies 

issued to mortgagees insure only that, as at a specific point 

in time, there exist no claims or liens recorded in the public 

records which are superior to the insured mortgage. Title 
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insurance is not "prepaid legal insurance" or "mortgage fore­

closure insurance", and yet the District Court's decision 

effectively converts mortgage title insurance into such. 

In any foreclosure action, the plaintiff must allege that 

the mortgagor executed a note and mortgage. The plaintiff must 

also join as defendants to the action any party which the pub­

lic record shows can or does claim an interest in the real 

property that is or may be inferior to the interests of the 

plaintiff; failure to do so prevents such inferior interests 

from being foreclosed and the title to the property, upon fore­

closure will not be clear. Quinn plumbing Co. v. New Miami 

Shores Corp., 100 Fla. 412, 129 So. 690 (1930); Marks Brothers 

paving Co. v. Ovellet, 124 So. 2d 514 (Fla. 3d DCA 1960), 

appeal after remand, 131 So. 2d 771 (Fla. 3d DCA 1961). 

In the normal case, the junior lienor will not have been a 

party to the execution of the mortgage being foreclosed, and so 

will not be able to admit or deny the allegations of the com­

plaint concerning the execution of the mortgage. Ins tead, the 

junior lienor is permitted to plead, and most times must plead, 

that he lacks sUfficient knowledge to either admit or deny the 

allegations of the complaint, and this statement is treated as 

a denial of the allegation. Fla. R. Civ. P. 1.110. If the 

court below is correct in its conclusion that a "denial" is the 

same as a "def ense", tr igger ing a duty in the mor tgagee title 

insurance company to defend the title (and effectively 

prosecute the insured's foreclosure action), and if a plea of 
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"without knowledge" constitutes a denial, then any time an 

allegedly inferior lienor pleads that he lacks sufficient 

knowledge concerning the allegations of the mortgagor's execu­

tion of the note and mortgage (which such a lienor must do if 

he, in fact, lacks such knowledge), then mortgagee "title" 

insurance would be converted into prepaid legal assistance in 

substantially all foreclosure actions in which a junior lienor 

is made a party defendant. Indeed, it appears from the plead­

ings in this case that Steckmar was not involved in the execu­

tion of the mortgage by Le chalet some four years before Le 

Chalet contracted with Steckmar; if so, then the proper plea by 

Steckmar would have been "wi thou t knowledge", not "deni ed. " 

This Court should not sanction a rule which will convert 

"title" insurance into "prepaid mortgage foreclosure" insurance. 

To adopt the Fourth District's conclusion that there is no 

difference between a "defense" and a "denial" would reverse the 

clear history of the distinctions between these two terms. If 

this Court were to construe a "denial" as a "defense", how 

would this affect the rules of pleading? Would a defendant who 

is now permitted to simply deny allegations be henceforth 

required to set out in short, concise statements of material 

fact the basis for each of his denials? More importantly, who 

would have the burden of proof? Would the defendant who denies 

an allegation now be required to prove the incorrectness of the 

allegation because he must prove his defenses, or would the 

burden be put on the plaintiff to "disprove" the "defenses" 

(denials) raised by the defendant? 
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In spi te of the rna j or i ty holdi ng below that" defense" and 

"denial" are ambiguous terms, these terms are not ambiguous. 

By adopting the Fourth District majority's holding, this court 

would create ambiguity where none has previously existed. 
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II. 

THE CLAIMS OR DENIALS OF STECKMAR IN THE 
FOURTH COMMERCE MORTGAGE FORECLOSURE ACTION 
DID NOT CAUSE PIONEER TO BE UNDER ANY DUTY 
TO DEFEND WHEN IT AFFIRMATIVELY APPEARED 
FROM THE FACE OF THE PLEADINGS THAT STECK­
MAR'S INTEREST IN THE PROPERTY, IF ANY, WAS 
CREATED SUBSEQUENT TO THE EFFECTIVE DATE OF 
THE POLICY. 

Fourth commerce's claim that Steckmar's denial triggered a 

duty to defend runs counter to the plain language of the 

policy. By providing the title insurance to VNB, pioneer 

insured only that, as of the effective date of the insurance 

policy, there were no claims or encumbrances that would 

constitute a prior lien on or interest in the property which 

were superior to the lien of VNB. Originally, as of August 28, 

1975, 2:00 p.m. and later, by final endorsement, as of January 

3, 1979, 8:00 a.m., pioneer insured the priority of VNB's 

mortgage. 

The terms of the policy also set forth what is not 

insured. The policy expressly excludes coverage for, n 3. 

Defects, liens, encumbrances, adverse claims, or other matters 

(a) created, suffered, assumed or agreed to by the insured 

claimant; [or] (d) at taching or created subsequent to Date 

of policy " 

As the tr ial court said in its Order in this case, even 

n [a] cur sory readi ng of the Steckmar aff irma t i ve defenses and 

counterclaims reflects whatever interest he [sic] may have 

alleged to have in the real property being foreclosed, such 
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interest arose after Pioneer issued the insurance policy 

There was no duty to defend as to those matters." (R. 256). 

The lower tribunal was right since a mere reading of Steckmar's 

Answer, Affirmative Defenses, and counterclaims (R. 26-33) 

demonstrates that all of Steckmar' s claims consti tute ei ther 

matters "created, sUffered, assumed or agreed to" by VNB and 

Fourth Commerce or matters "attaching or created subsequent to" 

January 3, 1979. 

In paragraph 34 of its Answer and Affirmative Defenses, 

Steckmar unequivocally states that any interest it may have had 

in the property did not arise until February 1, 1979, well 

after January 3, 1979. (R. 28-29). Fourth Commerce has appar­

ently now recognized the problem that this fact creates for it 

in this case because, while it originally claimed in the trial 

court that coverage existed by reason of the content of Steck­

mar's affirmative defenses and counterclaims, it dropped any 

such claims concerning the affirmative defenses and counter­

claims at the Fourth District level, and relied solely on 

Steckmar's denial of paragraph 13 for its coverage and duty to 

defend arguments. 

That Fourth Commerce recognized that any interest Steckmar 

may have asserted arose only after the effective date of 

pioneer's title insurance policy can be seen from its Reply to 

Motion for Rehearing, wherein it contends, "The fact that 

Steckmar became a party to the action by virtue of an event 

occurring after the making of the mortgage is neither relevant 
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nor excluded by the policy." (emphasis added). Fourth Com­

merce's statement that Steckmar's interest, which it now admits 

arose after the effect i ve date of the tit Ie insurance pol icy, 

is not relevant nor excluded by the plain terms of Pioneer's 

pol icy is wrong. The language of the exclus ion is clear and 

the fact that the Steckmar interest arose after the effective 

date of the policy is not only relevant, but controlling. 

pioneer had no duty to defend VNB or Fourth Commerce against 

any interest "created subsequent" to the effective date of the 

policy. As Steckmar's Answer unequovically states, and as 

Fourth Commerce has admitted, Steckmar's interest arose after 

the ef f ect i ve da te of the pol icy, and Steckmar' s cIa im, there­

fore could not trigger a duty to defend against such claim. 

The Fourth District majority dealt with this issue simply 

by not dealing with it at all. While quoting extensively from 

the title insurance policy, the majority failed to quote, or 

ever refer to, the exclusion relating to "created subsequent" 

interests. In his dissent, however, Judge Letts did discuss 

this exclusion, noting: 

Quite simply, it is my view that the contro­
versy here was not insured against by this 
policy because the unsuccessful purchaser 
who has interposed this general denial 
acquired whatever interest he had long after 
the policy was written and his affirmative 
defenses and his counterclaims are plainly 
not directed to the validity of the original 
mortgage or any lien or defect superior to 
it. 

Because of this, Judge Let ts concl uded tha t Steckmar' s alleged 

interest, arising as it did after the effective date of the 
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policy, could not trigger a duty to defend, since such an 

interest was clearly excluded by the "created subsequent" 

policy exclusion. 

We respectfully submit that one must not lose sight 

(neither the trial jUdge nor Judge Letts did) of the fact that 

the "adverse claims" asserted by Steckmar were all clearly 

founded upon acts and events which occurred after the effective 

date of the pioneer policy. Title insurance companies do not, 

and by law cannot, (because ti tIe insurance companies cannot 

lawfully wr i te casual ty insurance protecting insureds against 

future events) insure prospectively; title insurance is limited 

to actions and occurrences that pre-date the effective date of 

the policy. See Fla. Stat. §627.786 (1983). 

If this Court were to adopt the majority view set out in 

Fourth District's opinion, it would effectively re-write 

Pioneer's title insurance policy (and the entire America's Land 

Title Association Loan policy 1970 form utilized in this 

case--see policy face sheet (R. 5)) to include a duty to defend 

even against interests that clearly did not exist as of the 

effective date of the policy, but arose only well after that 

point in time. This Court should decline to so extend the pol­

icy, and should construe the policy in light of the exclusions 

clearly set forth therein. Steckmar's claim, clearly not aris­

ing until after the effective date of the pioneer policy, could 

not trigger any duty of Pioneer to defend. 
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CONC LUSION 

Con t rary to the asse r t ions of the rna jor i ty at the Four th 

District Court of Appeal, the terms "denial" and "defense" are 

not ambiguous. In light of the clear dichotomy between these 

terms, Steckmar's pro forma denial of an allegation in the Com­

plaint would not rise to the level of a "defense" tantamount to 

assertion of a superior claim or interest. 

Furthermore, given the clear and unambiguous exclusions 

from coverage contained in the pioneer policy, it cannot be 

said that Steckmar's denial or assertions of affirmative defen­

ses could possibly trigger a duty on the part of pioneer to 

defend the mortgage foreclosure suit when it is evident on the 

face of Steckmar' s pleading that any interest it may have had 

arose only after the effective date of the policy. The trial 

court in this cause correctly determined that pioneer did not 

have a duty to defend the mortgage foreclosure suit prosecuted 

by Fourth Commerce and correctly granted Summary Judgment in 

favor of Pioneer. The Fourth District Court of Appeal erred in 

rever sing the t ria 1 co u r t 's conc 1us ion . Th e t ria 1 co u r tand 

Judge Letts reached the correct result. This Court should 
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reverse� the Fourth District Court's majority holding, and rein­

state the judgment of the trial court. 

Respectfully submitted. 

GUNSTER, YOAKLEY, CRISER & STEWART, P.A. 
Attorneys for Pioneer National 

Title Insurance company 
P. O. Box 71 
palm Beach, FL 33480 

(305) ~5:1980 -A-~ / ~ 
By:� )~~/~ 

Robert T. Scott 

and 

2kh<'~;'L'= IQ, NcR eu!u 
Thomas D. Decarlo 
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