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The fact that a large number of bills are presented after adjournment supports
interpreting Section 8(a) to allow the Governor only seven days in which to exercise his
veto. Article III, Section 8(a) obviously contemplates a seven day period as the norm.
The norm should govern most instances. If most bills are presented after adjournment,
they of all bills should be governed by the seven day period.

PROSPECTIVE APPLICATION

Petitioners, recognizing the value of a fallback position, paradoxically argue that
the interpretation adopted by the Court in this case should not be applied in this case. It
should only be applied, they argue, in future litigation. Judicial decisions are ordinarily

both retrospective and prospective. Florida Forest and Park Service v. Strickland, 18 So.

2d 251 (Fla. 1944); In Re Dillin, 557 F. Supp. 363 (S.D. Ga. 1983). Petitioners have
advaneced no reasons at all why the ruling in this case should not be applied in this case.
Three factors must be established before a court may deviate from retrospective
application of its decision in a civil case. They are: (1) The decision must establish a new
principle of law by overruling clear past precedent or making an unforeseeable decision
in a case of first impression; (2) The history, purpose, and effect of the rule of law
involved must be examined to determine whether retrospective operation will further or
retard its operation; and (3) A retrospective application must generate substantial

inequity. Chevron Oil Co. v. Huson, 404 U.S. 97, 92 S. Ct. 349, 30 L. Ed. 2d 296 (1971);

Florida Forest and Park Service v. Strickland, 18 So. 2d 251 (Fla. 1944). All three factors

must be established in order for a decision to apply only prospectively. International

Studio Apartment Association, Inc. v. Lockwood, 421 So. 2d 1119 (Fla. 4th DCA 1982),

cert. denied, 430 So. 2d 451 (Fla. 1983), cert. denied, 104 S. Ct. 244 (1983). Not one of

the three factors for prospective application has been established here.
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Petitioners rest their argument for prospective application on two unfounded
assumptions. First, they assume the decision in this case would overrule clear past
precedent or establish an unpredictable interpretation of the Constitution. There is no
prior court opinion deciding the issue before this Court. The conclusion of the distriet
court was not unpredictable. It follows simply from the words of the Constitution. With

no clear past precedent, the first factor is not established. See, Smith v. Dean, 554 F.

Supp. 29 (N.D. Tex. 1982).

The inequity Petitioners advance is their claim that the law would be thrown into
chaos, and fifteen years of vetoes would be imperiled. As previously pointed out, this
fear is groundless. Every two years the Legislature re-adopts the statutes as law and
repeals all laws not included in the statutes. See, e.g. Chapter 83-61, Laws of Florida
(1983). Consequently the only vetoes which may be affected are the other untimely
vetoes, if any, of 1982, 1983, and 1984,

Furthermore, for inequity to support prospective application of a ruling the danger
must be proven, not only hypothesized. In re Dillin, 557 F. Supp. 363 (S.D. Ga. 1983)
(noting that a statute of limitations blocked most of the presumed flood of lawsuits). See

e.g., Benyard v. Wainwright, 322 So. 2d 473 (Fla. 1975) (noting numerous suits already

filed in hopes of retrospective application.)

Petitioners also neglect the third factor, whether retrospective application will
further or retard the effect of the rule of law. The importance of retrospective
application is most graphically demonstrated by considering the message to the executive
branch conveyed by a strictly prospective application. The message is: Interpret the
plain words of our Constitution as you please. The courts may advise you that you have
erred. The courts may require you to obey the Constitution in the future. But until you

are caught, you may do as you please without fear that your unconstitutional actions will

-35~-



be overturned.

Stating the proposition establishes it as intolerable. It eviscerates the
Constitution. Our governing document becomes a toothless watchdog of the people's
rights, an unarmed guard on the government's power.

Even when courts apply rulings prospectively, the rulings have effect in the cases in
which they are made. If the Court does not apply its ruling in this case to the parties
before it, the Court will be doing nothing more than rendering an advisory opinion. To do
so would be grossly inequitable to the party with the good sense and perserverance to

litigate an issue. 1616 Reminic Limited Partnership v. Atchison & Keller Co., 704 F, 2d

1313 (4th Cir. 1983).

Every case relied upon by Petitioners involved whether a ruling would be applied
retrospectively in cases following a decision, not in the case in whieh the decision was
made. Two of Florida's most far-reaching decisions were applied to the cases in which

they were issued. The rulings in Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973)

(establishing comparative negligence) and West v. Caterpillar Tractor Co., Inc., 336 So.

2d 80 (Fla. 1976) (establishing strict liability) applied to those cases and to all cases
pending at any level in which the issue had been properly preserved. Linder v.

Combustion Engineering, Inc., 342 So. 2d 474 (Fla. 1977).

Franklin v, State, 257 So. 2d 21 (Fla. 1971) illustrates how rulings are prospectively

applied. Franklin declared Section 800.01, Florida Statutes, prohibiting the abominable
and detestable crime against nature, unconstitutional. The ruling was prospective only.
But this Court reversed Franklin's conviction for violation of Seection 800.001.
Regardless of whether the Court applies its ruling to other parties and other cases, it

should apply to the case and to the parties before the court.
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Petitioners have not advanced any reason for not applying this Court’s ruling in this
case. The dissent inspiring their argument was advocating prospective application for

cases to follow, not the case then at bar. In re Interrogatories of the Governor

Regarding Certain Bills of Fifty-First General Assembly, 578 P. 2d 200 (Col. 1978). The

argument for prospective application is unfounded. The argument that this Court's ruling
should not apply to the very case in which it is issued is unsupported by law and reason.
Respondents take no position upon whether the ruling should be prospective for any other
law or any other party. This Court may or may not wish to rule on an issue which does

not come before it in an adversarial posture.
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