
Clearly, Representative Land believed that when a 

bill was presented to the Governor after the Legislature 

had "gone home" that the Governor would have 15 days in which 

to act on the legislation. 

Therefore, the interpretation of Article III, Section 

8(a) which was adopted by the trial court furthers the purpose 

intended to be served by allowing the Governor additional 

time to consider a bill. This interpretation complies with 

legislative intent, both express and inferred. The interpretation 

of this section adopted by the District Court leads to certain 

illogical and incongruous results. As the Florida Supreme 

Court stated in Plante v. Smathers, 372 So.2d 933, 936 (Fla. 

1979), regarding constitutional construction: 

We may glean light for discerning the 
people's intent from historical 
precedent, from the present facts, 
from common sense, and from an examination 
of the purpose the provision was intended 
to accomplish and the evil sought to be 
prevented. 

This court should, therefore, adopt the interpretation 

of Article III, Section 8(a) as stated by the trial court 

and reject that of the District Court based upon common sense 

and the purpose of Article III, Section 8(a). 
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IV� 

THE DISTRICT COURT OF APPEAL ERRED� 
IN DETERMINING THAT MANDAMUS WAS APPROPRIATE� 

The DCA erred by determining that mandamus was appropriate 

in this case. 

Mandamus is an extraordinary, discretionary writ, 

State"ex reI. Eichenbaum v. Cochran, 114 So.2d 797 (Fla. 1959), 

which thrusts the courts into the political arena~ Brown 

v. Firestone, 382 So.2d 654 (Fla. 1980). As recently as 

1980, the Supreme Court, in Brown v~ -Firestone, supra at 

671 issued the stern warning that: 

Mandamus is an extremely limited basis 
for jurisdiction which traditionally 
ha$ been, and will continue to be 
employed, sparingly. 

To be entitled to a writ of mandamus, the Respondent's must 

demonstrate (1) a clear legal right on their part, (2) an 

indisputable duty on the part of the Petitioner, Secretary 

of State, and (3) that no other adequate remedy exists. State 

Department of Health and Rehabilitative Services vi-Hartsfield, 

399 So.2d 1019, 1020 (Fla. 1st DCA 1981). The Petitioners 

submit that the Respondents have not met any of these criteria. 

A.� THE RESPONDENTS DO NOT HAVE A� 
CLEAR LEGAL RIGHT� 

As the Petitioners have shown above, the Respondents 

do not have a clear legal right under Article III, Section 

8(a) to the relief it has requested. Indeed, the Petitioners 

have made a compelling argument that the Governor's veto 
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was properly exercised. Article III, Section 8(a) is ambiguous 

in that it does not specifically state when bills presented 

to the Governor after the Legislature adjourns must be vetoed. 

Thus, the long-term, consistent construction given Article 

III, Section 8(a) by the Legislature, Governor, Attorney 

General, and the Supreme Court that the Governor has fifteen 

days in which to veto a bill presented to him after adjournment 

is controlling. Allowing the Governor fifteen days is 

reasonable and the only logical interpretation that can be 

given to the Constitution's silence as regards bills presented 

after adjournment. For these reasons, the Respondents do 

not have a clear legal right under Article III, Section 8(a). 

B.� THE SECRETARY OF STATE DOES� 
NOT HAVE AN INDISPUTABLE DUTY TO� 

CAUSE SENATE BILL 168 TO BE� 
PROCESSED AND PUBLISHED AS A LAW� 

The Secretary of State has two legal duties that are 

relevant to this case. One is general, the other specific. 

The general duty of the Secretary of State under Article 

IV, Section 4(b) is to "keep the records of the official 

acts of the legislative and executive departments." The 

more specific duty of the Secretary of State, under Article 

III, Section 8(b) is to "lay" bills that the Governor vetoes 

after the Legislature has adjourned before the house in which 

they originated at its next regular or special session. 

Faced with the Governor's veto message for Senate 

Bill 168, the Secretary of State complied with his more specific 
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obligation and delivered the vetoed bill to the Legislature 

during the July 12-July 13 Special Session "C." Shortly 

afterwards, the Secretary of the Senate returned the vetoed 

bill to the Secretary of State informing him that the Legislature 

had not acted on the veto during the Special Session. 

Since the Governor had vetoed the bill and the Legislature 

had not taken any action to override the veto, the Secretary 

of State acted properly by not filing Senate Bill 168. The 

filing and transmittal duties given the Secretary of State 

by the Constitution do not vest him with the sweeping authority 

to override a gubernatorial veto and to second guess the 

Legislature's apparent decision not to override that veto. 

The Secretary of State, therefore, did not have an indisputable 

duty to cause Senate Bill 168 to be processed and published 

as a law. 

In this case, the Respondent would put the Secretary 

of State in the position of exercising discretion each time 

he is presented with a veto of a bill by the Governor. The 

Secretary of State would necessarily have to exercise discretion 

in choosing whether to accept the Governor's veto message 

or to ignore it if the veto was not timely. Mandamus, however, 

cannot be used to compel a discretionary act of a public 

official, but can only be used to force ministerial actions. 

Somlyo v. Schott, 45 So.2d 502 (Fla. 1950). As such, a determination 

by the Secretary of State that a bill had not been properly 

vetoed by the Governor would not be subject to mandamus since 

it would be a discretionary action, not a ministerial action. 
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In a Mississippi case which closely parallels this 

case, the Mississippi Supreme Court found mandamus to be 

inappropriate for that very reason. In Ladner v. Deposit 

Guaranty National Bank, 290 So.2d 263 (Miss. 1973), the Governor 

of Mississippi did not return a bill to the Legislature within 

five days as required by the Mississippi Constitution. In 

turn, the Secretary of the Senate of Mississippi did not 

deliver the particular bill for filing but honored the veto 

of the Governor. Although a lower court entered a writ of 

mandamus commanding the Secretary of the Senate to deliver 

the bill to the Secretary of State for filing, the Mississippi 

Supreme Court held that mandamus was improperly granted. 

Under these circumstances we are 
unable to categorize the diversion of 
these documents from their addressee 
to the secretary of state, an official 
of another governmental department for 
publication as a law contrary to the 
veto message, to be a merely ministerial 
act subject to mandamus. The resolution 
by the secretary of the senate that the 
bill became the law, thereby imposing 
upon him the incidental duty of delivery 
to the secretary of state, would 
obviously require the exercise of great 
discretion. It is our opinion that 
this determination is much more than a 
ministerial act incident to the 
faithful discharge of the duties of the 
office which are subject to mandamus. 
Id. at 267. 

This holding applies with equal force in this case. 

C. OTHER ADEQUATE REMEDIES EXIST 

Relief by mandamus is unavailable where other adequate 

remedies exist. Shevin ex reI. State v. Public Service Commission, 
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333 So.2d 9 (Fla. 1976). Furthermore, where an adequate 

remedy is provided by statute, such as Chapter 86, Florida 

Statutes (1983), the Declaratory Judgments Act, a petitioner 

is not entitled to mandamus. State ex reI. Fraternal Order 

of Police v. Orlando, 269 So.2d 402 (Fla. 4th DCA 1972), 

cert. denied, 276 So.2d 54 (Fla. 1973). 

The Respondents have conceded that declaratory and 

injunctive relief were available to them. Therefore, the 

Respondents' request for mandamus relief is inappropriate. 

The DCA, however, citing Brown v. Firestone, supra, ruled 

that a declaratory judgment would not have been adequate. 

Petitioners submit that the DCA misconstrued Brown v. Firestone 

in which the Supreme Court held: 

. mandamus to be the appropriate 
remedy because the functions of government 
~0uld have been adversely affected 
without an immediate determination. 
Brown v. Firestone, 382 So.2d at 662. 
(Emphasis added). 

The DCA reasoned that in this case, an immediate determination 

was necessary because: 

"until this appeal is resolved, 
there will remain lingering uncertainty 
over the number of days in which the 
Governor is authorized to exercise 
his veto authority." Opinion at 4. 

Both the Governor and the Secretary of State wish 

to see the lingering uncertainty regarding the timeliness 

of vetoes put to rest by this case; however, they disagree 

with the DCA's determination that functions of the government 

would have been adversely affected without an immediate decision. 
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The uncertainty the court refers to has lingered for more 

than 18 months, disproving any need for immediate action. 

Indeed, for the past 15 years, government in Florida has 

functioned quite well with the understanding that the Governor 

has fifteen days in which to veto a bill presented to him 

after adjournment. This is clearly an issue of great "importance"; 

but, it is not an issue of "immediacy" as determined by the 

DCA. 

Furthermore, Brown v. Firestone involved a dispute 

between the executive and legislative branches of government 

in Florida over crucial budgetary matters which left unresolved 

would have had an immediate impact on the functions of government. 

This case pales in comparison to what was at stake in Brown 

v. Firestone. Here, there is no dispute between branches 

of government as regards the functions of government. Rather, 

it involves a private party aggrieved over the Governor's 

veto. In addition, the government functioned in this case. 

The Governor, exercising his constitutional authority, vetoed 

Senate Bill 168. The Secretary of State transmitted the 

veto to the Legislature as he is supposed to do. The Legislature, 

although it had the opportunity to do so, did not exercise 

its constitutional authority to override the veto. Significantly 

the Legislature is not a party to this case and thus does 

not object to the timeliness of the Governor's veto. 

Finally, the Respondents are in no position to claim 

any such adverse effects. They have not pursued this case 

on an expedited basis and did not choose to challenge the 
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Governor's veto until after the Legislature failed to override 

the veto. 

In view of the above, the DCA erred when it determined 

that other adequate remedies were not available. 

D. THE EXTRAORDINARY WRIT OF MANDAMUS 
IS PROPERLY DENIED WHERE CONFUSION� 

AND DISORDER WOULD RESULT� 

Because mandamus is a discretionary writ, it should 

not be granted where, as here, it would upset long settled 

policy and result in confusion and disorder. The Florida 

Supreme Court stated in Bronson v. Board of Public Instruction, 

145 So. 833, 836 (Fla. 1933): 

This court is committed to the doctrine 
that extraordinary relief [by mandamus] 
will not be granted in cases where it 
plainly appears that, although the 
complaining party may be ordinarily 
entitled to it, the granting of such 
relief in the particular case will 
result in confusion and disorder, and 
will produce an injury to the public 
which outweighs the individual right 
of the complainant to have the relief 
he seeks. 

As has been shown, a significant number of vetoes have been 

exercised since 1968 which would be invalid under Respondents' 

interpretation of Article III, Section 8. Also, subsequent 

legislation has been enacted in reliance upon the effectiveness 

of these vetoes. 

Moreover, people have governed their acts in reliance 

on such legislation and upon the effectiveness of such vetoes. 
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Adoption of Respondents' reading of Article III, Section 

8 would cast a cloud upon all such past vetoes and would 

risk confusion and disorder in the law. 

Mandamus is a discretionary writ and appellate courts 

are "loathe to disturb a judgment based on discretions". 

State ex reI. Beacham v. Wynn, 28 So.2d 253 (Fla. 1946). 

Mandamus is also "extremely limited basis for jurisdiction" 

which is to be "employed sparingly". Brown v. Firestone, 

supra, at 671. In view of the restrictive nature of mandamus, 

this court should overrule the DCA's intrusion into the functions 

of Governor, the Secretary of State, and the Legislature, 

particularly as is the case here where none of these governmental 

entities sought judicial involvement, and where the Legislature 

has acquiesced to the Governor's veto. 
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SHOULD THIS COURT ADOPT THE DISTRICT COURT'S� 
INTERPRETATION OF ARTICLE III, SECTION 8,� 

ITS APPLICATION SHOULD BE PURELY PROSPECTIVE� 

The second question certified is that regarding retro­

activity of the law. In the event it is decided the Governor 

has only seven days during which to consider bills presented 

to him after adjournment sine die of the Legislature, should 

this ruling apply retroactively or prospectively? As retroactive 

application is not constitutionally required, the Florida 

Supreme Court has the sole power to determine whether its 

decisions should be prospective or retroactive in application. 

Benyard v. Wainwright, 322 So.2d 473 (Fla. 1975). 

Justice requires a purely prospective application 

of the rule in this case. All three Governors in office 

since the revision of Article III, Section 8 in 1968 have 

relied in good faith on the fact that the Governor has fifteen 

days during which to consider a bill presented to him after 

adjournment sine die of the Legislature. Indee~ nearly 200 

bills have been vetoed in reliance on this construction. 

Retroactive application of the rule would result in complete 

confusion, providing the potential for an abundance of litigation. 

The Colorado Supreme Court, facing a similar situation 

involving the Governor's untimely vetoes found that by reason 

of the acts of the General Assembly in considering the Governor's 

vetoes and in sustaining them or declaring the bills "lost" 

there was compliance with the constitutional provisions relating 
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to the vetoes. It therefore held the vetoes were effective. 

In re Interrogatories of the Colorado Senate of the Fifty-First 

General Assembly, Senate Resolution No.5, 578 P.2d 216 (Co. 

1978). 

Justice Erickson, concurring in part and dissenting 

in part the Colorado Senate case and its companion case, 

In re Interrogatories of the Governor Regarding Certain Bills 

of Fifty-First General Assembly, 578 P.2d 200 (Co. 1978), 

was concerned with the fact that both the executive and legislative 

branches of the government had failed to comply with clear 

constitutional mandates. Howeve~ he also realized that retroactive 

application of a strict constitutional construction, while, 

in his view, correct as a matter of law, would create uncertainty, 

administrative confusion, and would further burden the courts. 

Colorado Governor at 209. He therefore reasoned that "only 

the prospective approach provides a sound constitutional 

basis for the resolution of this case, while at the same 

time minimizing or eliminating the impairment of the stability 

of past legislative and executive acts." Colorado Governor 

at 210. 
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CONCLUSION� 

For the foregoing reasons the Governor and the Secretary 

of State urge this Court to overturn the decision of the 

First District Court of Appeal and affirm the decision of 

the Second Circuit Court. 

Respectfully submitted, 
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GOVERNOR 
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