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CITATIONS OF AUCHORITY 

Petitimer, R O B W  G. UDELL, hereby adopts the Citatims 

of Authority presented by Petitimer, ROBEICT MMEEON, in his Initial Brief. 



Petiticxrer was the Petitioner at the trial court level and 

was the Respondent in the District Court of Appeal. Respondent was 

the Respondent at the tr ial  court level and was the Petitioner in 

the District Court of Appeal. 

In this Brief the parties w i l l  be referred to as they appear 

before this Honorable Court. The following symbol w i l l  designate the 

appropriate portion of the transcript of the hearing before the tr ial  

court - "TI. 



STATIPENT OF THE CASE AND OF THE FACTS 

Petitimer, RDBEE?T G. UDELL, hereby adopts the Statemat 

of the Case and of the Facts presented by Petitioner, RDBEE?T MAKIDSON, 

in his Initial Brief. 

iv. 



QUESTIONS CERTIFIED AS BEING 

OF GREAT PUBLIC IMPORTANCE 

IS SECTION 925.036, F L ~ R I D A  STATUTES, (1981) 
UNCONSTITUTIONAL ON ITS FACE AS AN 
INTERFERENCE WITH THE INHERENT AUTHORITY OF 
THE COURT TO ENTER SUCH ORDERS AS ARE 
NECESSARY TO CARRY OUT ITS CONSTITUTIONAL 
AUTHORITY? 

11. 
IS SECTION 925.036, FLORIDA STATUTES ( 1981) 
UNCONSTITUTIONAL AS APPLIED TO EXCEPTIONAL 
CIRCUMSTANCES OR DOES THE TRIAL COURT HAVE 
THE INHERENT AUTHORITY, IN THE ALTERNATIVE, 
TO AWARD A GREATER FEE FOR TRIAL AND APPEAL 
THAN THE STATUTORY MAXIMUM IN THE 
EXTRAORDINARY CASE? 

111. 
SHOULD THE TRIAL COURT HAVE AWARDED AN 
ATTORNEY'S FEE ABOVE THE STATUTORY MAXIMUM 
FOR PROCEEDINGS AT THE TRIAL LEVEL, GIVEN THE 
FACTS PRESENTED TO IT BY TRIAL COUNSEL BY HIS 
PETITION AND TESIMONY? 

IV. 
SHOULD THE TRIAL COURT HAVE AWARDED AN 
ATTORNEY'S FEE ABOVE THE STATUTORY MAXIMUM 
FOR PROCEEDINGS AT THE APPELATE LEVEL BEFORE 
THE SERVICES WERE RENDERED AND WITH THE FACTS 
KNOWN TO IT AT THE TIME OF THE AWARD? 



SUMMARY OF AR!ammr 

Florida Statute 925.036 (1981) i s  unconstitutional because 

it interferes with the authority of the courts in carrying out 

their  obligation t o  provide f a i r  t r i a l s  t o  indigent criminal 

defendants. A previous decision of this Court declared that a 

statute with an absolute statutory maximLsn paymnt improperly 

infringed upon the authority of the courts. 

The elimination of any consideration as to  the 

reasonableness of court-appointed counsel fees along with the 

absolute m a x h m  in Florida Statute 925.036 (1981) results in an 

unconstitutional application of the statute in exceptional cases. 

I f  the statute is not unconstitutional as applied t o  exceptional 

cases, the courts have the inherent authority to  exceed the statutory 

maxinun am~tnts when the statutory maxinun amxlnt interferes with 

the courts ' obligatians . 
The evidence presented to  the t r i a l  court a t  the hearing on 

the t r i a l  court's Motion a t  which this Petitioner was appointed t o  

represent the Defendant as Appellate counsel, was uncontradicted . 
The t r i a l  judge was in the best position t o  decide whether or not 

this  was an exceptional case requiring the court t o  award t o  Appellate 

comsel a sum for attorney's fees in excess of the statutory authority 

of Florida Statute 925.036 (1981) 



IS SECTION 925.036, FLORIDA STATUTES 
(1981) U N C O N S T I ~ O N A L  ON I T S  FACE AS AN 

INTEmmCE WITH THE mm AUI'HORITY OF 
THE COURT TO ENER SUCH ORDERS AS ARE NECESSARY 

TO CARRY our ITS CONSTITUTIONAL AUMORITY? 

Petiher, ROBERT G, UELL, hereby adopts each and every 

argmm~t including the Points and Authorities submitted by Petitioner, 

11. 
IS SECI'ION 925.036, FLORIDA STATUIES (1981) 

L~CONSTITUTIONAL AS m m D  TO 
EXCEPTIONAI, CIRcumTANCES OR m s  THE 

TRIAL COURT HAVE THE lNEHENT ATICHORITY, 
IN THE A L T E W I V E ,  TO AWARD A G'REATER FEE 

FOR TRIAL AND APPEAL THAN THE S-KY 
I % % a M u M I N T H E m R D I N A K Y c A S E ?  

Petitioner, ROBERT G. UELL, hereby adopts each and every 

argum~t including the Points and Authorities submitted by Petitioner, 

ROBERT J!JmEMsON. 

111. 
SHOULDTHET'RIALCOURTHAVEAWARDEDAN 

ATTORNEY'S FEE ABOVE THE STATUTOKY MAXIMUM 
FOR PRoCEE3INGS AT THE TRIAL ZEVEL, GIVEN 
THE FACTS PRESENTED TO IT BY TRIAL COUNSEL 

BY H I S  PETITION AND TESTIMI=INY? 

Petitioner, ROBERT G. UDELL, hereby adopts each and every 

ar-t including the Points and Authorities submitted by Petitioner, 

ROBERT MAKEPEON. 



SHOULD THE TRIAL, COURl' HAVE 
AWARDED AN ATTORNEY'S FIB ABOVE 

THE S T r n R Y  MAXIMUM FOR PROCEEDINGS 
AT THE AE'PELUJX LEVEL BEFORE THE SERVICES 

WERE RENIXFED AND WITH THE FACTS KNOWN TO IT 
AT THE TlME OF THE AWARD? 

Although this Petitioner would admit tha t  there is no 

statutory provision for  an award of compensation prior  t o  the 

conclusion of the representation by Appellate counsel, this 

Pe t i t imer  would suggest that the facts  of the case before the court 

at the time of appointmnt of counsel required extraordinary action 

by the trial court. The court specifically found that it would be 

impossible t o  obtain effective Appellate counsel for  the Defendant, 

having received only one bid in conformity with the reqyiremnts of its 

Invitation t o  Cantract, unless the cuurt took such extraordinary action 

as t o  award an Appellate attorney's fees i n  excess of the statutory cap. 

The court was, at that time, in a position of not appointing Appellate 

counsel t o  the Defendant, as required by law, o r  otherwise taking the 

extraordinary rneasures which it did in awarding such an Appellate fee in 

excess of the statutory cap. 

Additimally, this Petitioner would submit that at the hearing 

at which he was appointed t o  represent the Defendant as Appellate counsel, 

t h a t  the Respondent effectively agreed with the court's position that the 

circumstances wre "extraordinary1' and required an award of Appellate 

attorney's fees in excess of the statutory cap. (T. 1 ) . The Respondent 

objected t o  the court 's Order only because it found the statute t o  be 

uncanstitutional. The Respondent agreed that there was no competent counsel 



willing to undertake representation of the Defendant as Appellate 

counsel for an amxrnt equal to the statutory cap. Respondent agreed 

that it was in the court's discretion, under the circmstances , to go 

beyond the statutory amount and appoint an attorney "prior to the 

beginning of the case". (T. 3 ) . 



The decision of the Fourth District Court of Appeal should 

be reversed because the fac ts  of this case demxlstrate that this was 

an exceptional case and the absolute statutory maximnn i n  Florida 

Statute 925.036 (1981) rendered the s ta tu te  unconstitutional on its 

face, or in the alternative, unconstitutional as applied t o  the facts  

of this particular case. 

The decision of the Fourth Distr ict  Court of Appeal should 

also be reversed fo r  the reason tha t  trial courts ham inherent 

authority t o  exceed statutory maximLsn amaunts when those maxinun 

statutory amounts interfere with the courts' obligation t o  insure 

adequate Appellate representation t o  an indigent crbnbml defendant. 

w 
ROBERT G. UDEm 
217 E. Ocean Boulevard 
Stuart, Florida 33494 
(305) 283-9450 



mRT1FICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Brief 

has been furnished, by hand, t o  Michael H. Olenick, Esquire, 50 

Kindred Street, Stuart, Florida 33494 ; and t o  Robert Makernscm , Esquire, 

200 Seminole Street, P. 0. Box 538, Stuart, Florida 33495, this 18th 

day of April, 1985. 

ROBERT G. UDEXL, ESQUIRE 
217 E. Ocean Blvd. 
Stuart, Florida 33494 
(305) 283-9450 


