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ARGUMENT 

TARPON SPRINGS GENERAL HOSPITAL, INC., a s  Appellee 

would j o i n  i n  with t h e  i s s u e s  and arguments on appeal a s  

a s s e r t e d  by Appellee, D r .  Ber je .  S p e c i f i c a l l y ,  t h i s  

Appellee would adopt by reference  the  argument and 

c i t a t i o n s  of a u t h o r i t y  regarding D r .  Be r j e ' s  p o s i t i o n  

t h a t  t h e  T r i a l  Court was without j u r i s d i c t i o n  t o  order  

a t t o r n e y ' s  f ees  where such j u r i s d i c t i o n  was no t  deserved 

i n  the  F ina l  Judgment. 

I n  t h i s  r ep ly  b r i e f  of the  Cross-Appellant, TARPON 

SPRINGS GENERAL HOSPITAL, INC., the  h o s p i t a l  w i l l  no t  

spend a  g r e a t  dea l  of time rearguing o r  r e i t e r a t i n g  the  

po in t s  previously made i n  i t s  o r i g i n a l  b r i e f .  Ins tead ,  

i t  w i l l  at tempt t o  address o r  respond t o  t h e  poin ts  r a i s e d  

i n  Appel lee 's  r ep ly  b r i e f .  S p e c i f i c a l l y ,  the  h o s p i t a l  

wishes t o  rebut  t h e  argument made by Appellee i n  i t s  

r ep ly  b r i e f  t h a t  t h i s  Court i s  no t  bound by the  f a c t s  

a s  were c i t e d  by t h e  Eleventh C i r c u i t  Court of Appeal. 

Appellee mistakenly r e l i e s  on footnote  s i x  of t h e  Eleventh 

C i r c u i t  Court opinion i n  the  i n s t a n t  case a s  support  

f o r  i t s  claim t h a t  they a r e  n o t  bound by t h e  f a c t s  a s  

were c i t e d  i n  t h e  Eleventh C i r c u i t  opinion.  Footnote s i x  

does no t  s t a t e  t h a t  t h i s  Court i s  n o t  bound by the  f a c t s  

a s  determined by the  Eleventh C i r c u i t  Court of Appeals b u t ,  

i n s t ead  s t a t e s  t h a t  t h i s  Court i s  no t  bound by t h e  phrasing 

of t h e  c e r t i f i e d  ques t ions  t o  t h i s  Court. Thus, t h e  

h o s p i t a l  submits t h a t  the  f a c t s  which a r e  a t  i s s u e  i n  t h i s  



case a r e  r e c i t e d  by t h e  Eleventh C i r c u i t  Court of Appeals 

i n  t h e i r  c e r t i f i c a t e  t o  t h i s  Court .  

I n  i t s  rep ly  b r i e f ,  Appellee seems t o  a s s e r t  t h a t  

t h e  h o s p i t a l  p reva i l ed  as  t o  only one of t h e  claims 

brought aga ins t  i t .  As i s  ind ica ted  i n  t h i s  c ross-  

a p p e l l a n t ' s  i n i t i a l  b r i e f ,  t h i s  claim i s  t o t a l l y  unfounded 

i n  the  record .  Ins tead ,  t h e  record c l e a r l y  i n d i c a t e s  

t h a t  t h e  h o s p i t a l  prevai led  on a t  l e a s t  t h r e e  of t h e  

f i v e  separa te  and independent claims brought aga ins t  i t .  

The record c l e a r l y  i n d i c a t e s  t h a t  t h e  Fo l t a s  chose t o  

pursue t h e  f i v e  separa te  and independent causes of 

ac t ion  aga ins t  t h e  h o s p i t a l  and they cannot now be heard 

t o  claim t h a t  because some of these  claims aga ins t  t h e  

h o s p i t a l  were based on v ica r ious  l i a b i l i t y  f o r  the  h o s p i t a l ' s  

employees o r  agents ,  t h a t  these  claims were no t  i n  f a c t  

aga ins t  t h e  h o s p i t a l  i t s e l f .  Thus, t h e  Fo l t a s  a r e  now 

at tempting t o  claim t h a t  had they prevai led  aga ins t  t h e  

employee o r  agent they could have recovered monetary 

damages from t h e  h o s p i t a l  but  t h a t  s i n c e  they d id  no t  

p r e v a i l  aga ins t  c e r t a i n  employees t h e  h o s p i t a l  was no t  

t h e  p reva i l ing  p a r t y .  Consequently, t h e  h o s p i t a l  submits 

t h a t  t h e  record c l e a r l y  i n d i c a t e s  t h a t  i t  prevai led  on 

a  minimum of t h r e e  out  of f i v e  separa te  and independent 

claims which were brought aga ins t  i t  by t h e  Appellee. 

I n  regard t o  t h e  second ques t ion  c e r t i f i e d  by the  

Eleventh C i r c u i t  Court of Appeals, t h e  h o s p i t a l  s p e c i f i c a l l y  

adopts i t s  p r i o r  argument. Addi t ional ly ,  the  h o s p i t a l  

would c i t e  i n  support  of those arguments t h e  r ecen t ly  



decided decision in Compton vs. Gator Office Supply and 

Furniture, Inc., 10 F.L.W. 1574(Fla. 4th DCA, July 5, 1985). 

The aforementioned case reverses an award of attorney's 

fees based on the earlier decision of North Broward Hospital 

District vs. Finklestein, 456 So.2d 498(Fla. 4th DCA 1984). 

Thus, the - Compton court has adopted the reasoning and rationale 

of the Finklestein court in holding that absent a specific 

reservation of jurisdiction to assess attorney's fees in 

a medical malpractice action the Trial Court lacks jursidiction 

to make such an award. Compton vs. Gator Office Supply and 

Furniture, Inc., supra: North Broward Hospital District vs. 

Finklestein, supra. 

In addition to the foregoing, the hospital would address 

the arguments raised by the Appellee that the second issue 

raised by the Eleventh Circuit Court of Appeal is a procedural 

question and therefore should be dealt with by the Eleventh 

Circuit. In that regard the hospital submits that Appellees' 

argument is totally baseless and is not supported by the 

record in this case. Specifically, when discussing this 

latter issue the Eleventh Circuit Court stated in its opinion: 

"Again we recognize that the Supreme Court of Florida is 

the appropriate authority for resolution of this issue." 

Thus, the Eleventh Circuit has determined that this Court 

is the appropriate authority for resolution of the second 

certified question and Appellees' arguments to the contrary 

are totally without support. 

Appellees remaining arguments have been answered fully 

in the hospital's initial brief. 



CONCLUSION 

Based on the foregoing arguments, the hospital 

respectfully submits, that this Court should answer the 

certified questions in favor of the hospital. 

Respectfully submitted, 

JEFFREY C. FULFORD, ESQUIRE 
ADAMS, HILL & FULFORD 
333 North Ferncreek Avenue 
Orlando, Florida 32803 
Attorney for Cross-Appellants 
Tarpon Springs General Hospital 
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