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PER CURIAM. 

W e  have f o r  r ev iew Crawford v .  S t a t e ,  

4 t h  DCA 1985 ) .  I n  t h a t  d e c i s i o n ,  t h e  d i s t r i c t  c o u r t  c e r t i f i e d  

t h e  fo l l owing  q u e s t i o n  a s  be ing  of  g r e a t  p u b l i c  impor tance:  

May t h e  ha rmless  e r r o r  d o c t r i n e  be  a p p l i e d  t o  c a s e s  
i n  which a  w i t n e s s ' s  t e s t imony  v i o l a t e d  a  d e f e n d a n t ' s  
r i g h t  t o  remain s i l e n t  under t h e  F i f t h  Amendment? 

I d .  a t  701. W e  have  j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 4 ) )  F l a .  - 

Const .  

W e  have  answered t h e  c e r t i f i e d  q u e s t i o n  a f f i r m a t i v e l y  i n  

S t a t e  v .  D iGu i l i o ,  No. 65,490 ( F l a .  J u l y  17 ,  1986 ) .  Accordingly ,  

w e  quash t h e  d e c i s i o n  below and remand w i t h  i n s t r u c t i o n s  t h a t  t h e  

Four th  D i s t r i c t  Cour t  of  Appeal review t h e  r e c o r d  i n  i t s  e n t i r e t y  

and de te rmine  whether  t h e  impe rmi s s ib l e  comment was i n  f a c t  

ha rmless  i n  accordance  w i t h  t h e  s t a n d a r d  expressed  i n  DiGui l io :  

The [ha rmless  e r r o r  I t e s t  must be  
c o n s c i e n t i o u s l y  a p p l i e d  and t h e  r ea son ing  
o f  t h e  c o u r t  se t  f o r t h  f o r  t h e  guidance  o f  
a l l  concerned and f o r  t h e  b e n e f i t  of 
f u r t h e r  a p p e l l a t e  review.  The t e s t  i s  n o t  
a  su f f i c i ency -o f - t he - ev idence ,  a  c o r r e c t  
r e s u l t ,  a  n o t  c l e a r l y  wrong, a  s u b s t a n t i a l  
ev idence ,  a  more p robab l e  t han  n o t ,  a  c l e a r  
and conv inc ing ,  o r  even an overwhelming 
ev idence  t es t .  Harmless e r r o r  i s  n o t  a  
d e v i c e  f o r  t h e  a p p e l l a t e  c o u r t  t o  
s u b s t i t u t e  i t s e l f  f o r  t h e  t r i e r - o f - f a c t  by 
s imply  weighing t h e  ev idence .  The focus  i s  



on t h e  e f f e c t  of  t h e  error on t h e  t r i e r - o f -  
f a c t .  The q u e s t i o n  is  whether  t h e r e  i s  a 
r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  e r r o r  
a f f e c t e d  t h e  v e r d i c t .  The burden t o  show 
t h e  error was ha rmless  must remain on t h e  
s t a t e .  I f  t h e  a p p e l l a t e  c o u r t  c anno t  s a y  
beyond a r e a s o n a b l e  doubt  t h a t  t h e  e r r o r  
d i d  n o t  a f f e c t  t h e  v e r d i c t ,  t h e n  t h e  error 
i s  by d e f i n i t i o n  ha rmfu l .  

S l i p  op.  a t  1 7 .  

I t  i s  so o rde r ed .  

McDONALD, C . J . ,  BOYD, OVERTON and SHAW, JJ . ,  Concur 
EHRLICH , J . , Concurs s p e c i a l l y  w i t h  an  op in ion  
BARKETT, J . ,  Concurs s p e c i a l l y  w i t h  a n  o p i n i o n  
ADKINS, J . ,  D i s s e n t s  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



EHRLICH, J., concurring specially. 

I concur because this case is controlled by State v. 

DiGuilio, No. 65,490 (Fla. July 17, 1986), for the reasons 

expressed in the dissenting opinion therein. 



BARKETT, J . ,  c o n c u r r i n g  s p e c i a l l y .  

I c o n c u r  b e c a u s e  t h i s  case i s  c o n t r o l l e d  b y  S t a t e  v .  

D i G u i l i o ,  N o .  65 ,490  ( F l a .  J u l y  1 7 ,  1 9 8 6 ) .  I a g r e e ,  however ,  

w i t h  J u s t i c e  A d k i n s '  o p i n i o n  i n  t h a t  case. 



A p p l i c a t i o n  f o r  Review of t h e  Dec i s ion  of  t h e  D i s t r i c t  Cour t  
of  Appeal - C e r t i f i e d  Great P u b l i c  Importance 

Fou r th  D i s t r i c t  - Case No. 83-1322 

Richard  L. Jo randby ,  P u b l i c  Defender ,  and Louis  G .  Carres, 
A s s i s t a n t  P u b l i c  Defender,  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  West Palm 
Beach, F l o r i d a ,  

f o r  P e t  it ioner  

J i m  Smith ,  At to rney  Genera l ,  and Joy B.  Shea re r  and Eddie  J .  
B e l l ,  ' A s s  i s t a n t  A t to rneys  Genera l ,  W e s t  Palm Beach, F l o r i d a ,  

f o r  Respondent 


