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POINTS ON REVIEW - CERTIFIED QUESTIONS: 

A. WHETHER SECTION 925.036 FLORIDA STATUTES ( 1 9 8 3 )  IS UN- 
CONSTITUTIONAL ON ITS FACE AS AN INTERFERENCE WITH THE 
INHERENT AUTHORITY OF THE COURT TO ENTER SUCH ORDERS 
AS ARE NECESSARY TO CARRY OUT ITS CONSTITUTIONAL AUTHORITY; 

B. IF THE ANSWER TO THE FIRST QUESTION IS NEGATIVE, COULD 
THE STATUT E. BE HELD UNCONSTITUTIONAL AS APPLIED TO EX- 
CEPTIONAL CIRCUMSTANCES; 

C. IF THEANSWER TO THE SECOND QUESTION IS AFFIRMATIVE, SHOULD 
THE TRIAL COURT HAVE AWARDED AN ATTORNEY'S FEE ABOVE 
THE STATUTORY MAXIMUM FOR PROCEEDINGS AT THE TRIAL LEVEL, 
GIVEN THE FACTS PRESENTED TO IT BY TRIAL COUNSEL BY THEIR 
PETITIONS AND TESTIMONY; 



STATEMENT OF CASE AND FACTS 

V .  L .  U n d e r h i l l  and  e l e v e n  o t h e r s  w e r e  c h a r g e d  w i t h  

v i o l a t i n g  s e v e r a l  p r o v i s i o n s  o f  t h e  F l o r i d a  S t a t u t e s  r e l a t i n g  

t o  t r a f f i c k i n g  i n  i l l e g a l  d r u g s  ( R . O . A .  P .  2 2 ) .  U n d e r h i l l  

and  s e v e r a l  o t h e r  d e f e n d a n t s  w e r e  c e r t i f i e d  a s  i n d i g e n t  and  

c o u n s e l  was a p p o i n t e d  t o  r e p r e s e n t  them,  p u r s u a n t  t o  S e c t i o n  

27 .35 ,  F l o r i d a  S t a t u t e s .  B e f o r e  t h e  c o n c l u s i o n  o f  r e p r e s e n t a t i o n ,  

t h e  Cour t  h e l d  a f o r m a l  h e a r i n g  F e b r u a r y  25,  1983 ,  t o  d e t e r m i n e  

w h e t h e r  o r  n o t  t h e  c o u r t  a p p o i n t e d  c o u n s e l  s h o u l d  r e c e i v e  

compensa t ion  i n  e x c e s s  o f  $ 2 , 5 0 0 ,  t h e  maximum l i m i t  se t  f o r  

c o u r t  a p p o i n t e d  c o u n s e l  i n  n o n - c a p i t a l ,  n o n - l i f e  f e l o n y  cases 

( R . O . A .  pp .  1 - 7 2 ) .  A f t e r  h e a r i n g  a l l  i n t e r e s t e d  p a r t i e s  

t h e  C o u r t  h e l d  S e c t i o n  925.036,  F l o r i d a  S t a t u t e s ,  u n c o n s t i t u t i o n a l  

a s  a p p l i e d  and  a l l o w e d  f e e s  i n  e x c e s s  of  $2 ,500  ( R . O . A .  pp .  

56 -59 ) .  S u b s e q u e n t l y ,  t h e  C i r c u i t  Judge  r u l e d  t h a t  c o u r t  

a p p o i n t e d  c o u n s e l  b e  a l l o w e d  a  maximum of  $10 ,000  e a c h  f o r  

r e p r e s e n t a t i o n  o f  e a c h  d e f e n d a n t  i n  t h i s  c a s e .  I n  s i t u a t i o n s  

where a  d e f e n d a n t  had f i r s t  been  r e p r e s e n t e d  by  one  c o u r t  

a p p o i n t e d  a t t o r n e y ,  a n d  l a t e r  by a n o t h e r ,  e a c h  a t t o r n e y  was 

t o  r e c e i v e  $5 ,000 .  

The C i r c u i t  C o u r t ' s  Orde r  was o f f i c i a l l y  r e n d e r e d  May 

9 ,  1983 ( R . O . A .  P.  1 8 2 ) .  Okeechobee County f i l e d  i t s  N o t i c e  

o f  Appeal  June  6 ,  1983 ( R . O . A .  P. 1 8 8 ) .  An Amended Orde r  

w a s  f i l e d  by t h e  C i r c u i t  Judge  J u n e  1 7 ,  1983 ( R . O . A .  P. 1 7 9 ) .  



On March 6 ,  1985 ,  t h e  Honorab l e  D i s t r i c t  C o u r t  o f  Appea l  

o f  F l o r i d a ,  F o u r t h  D i s t r i c t  i s s u e d  i t s  o p i n i o n  i n  t h e  i n s t a n t  

c a s e  a n d  companion case of M a r t i n  County V.  Makemson No. 

83-1138, ( F l a .  4DCA March 6 ,  1 9 8 5 )  10 F.L.W. 569,  c e r t i f y i n g  

t h e  i n s t a n t  p o i n t s  on a p p e a l  f o r  d e c i s i o n  by  The Supreme 

Cour t  o f  F l o r i d a .  On A p r i l  3 ,  1985 t h e  P e t i t i o n e r  f i l e d  

h i s  i n v o c a t i o n  o f  j u r i s d i c t i o n  o f  t h e  Supreme C o u r t ,  a n d  

on  A p r i l  8 ,  1985 t h e  Supreme C o u r t  o r d e r e d  t h e  f i l i n g s  by  

P e t i t i o n e r  a n d  Respondent  o f  t h e i r  b r i e f s  on  t h e  m e r i t s .  



ARGUMENT 

A. POINT ON REVIEW - C E R T I F I E D  QUESTION NUMBER ONE: 

WHETHER FLORIDA STATUTE 925.036 (1983)  I S  UNCONSTITUTIONAL 
ON ITS FACE AS AN INTERFERENCE W I T H  THE INHERENT AUTHORITY 
O F  THE T R I A L  COURTS TO ENTER SUCH ORDERS AS ARE NECESSARY 
TO CARRY OUT ITS CONSTITUTIONAL AUTHORITY: 

T h % s  Honorable Court  has  c o n s i s t e n t l y  r e j e c t e d  t h e  c l a i m  

t h a t  t h e  f e e  l i m i t a t i o n s  se t  f o r t h  i n  t h i s  S t a t u t e  a r e  a n  

u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  w i t h  t h e  i n h e r e n t  a u t h o r i t y  

of t h e  County. I n  M e t r o p o l i t a n  Dade County V.  B r i d g e s ,  402 So. 

411, ( F l a .  1 9 8 1 ) ,  t h i s  Court  s p e c i f i c a l l y  upheld  t h e  c o n s t i t u t i o n -  

a l i t y  of t h e  pre-1981 v e r s i o n  of  t h i s  S t a t u t e :  

N e i t h e r  t h e  due p r o c e s s  nor  e q u a l  p r o t e c t i o n  
c l a u s e s  a r e  i m p l i c a t e d  by s e c t i o n  925.036. 
I n  MacKenzie V.  H i l l s b o r o u g h  County, 
288 So. 2d 200 ( F l a .  1973), w e  upheld  
t h e  c o n s t i t u t i o n a l  v a l i d i t y  of s e c t i o n  
925.035 which e s t a b l i s h e d  a  maximum of 
$750 a s  r e a s o n a b l e  compensat ion t o  c o u n s e l  
a p p o i n t e d  t o  r e p r e s e n t  an i n d i g e n t  i n  
a  c r i m i n a l  c a s e .  Th i s  s t a t u t e  was c h a l l e n g e d  
on t h e  b a s i s  t h a t  i t  con t ravened  t h e  
e q u a l  p r o t e c t i o n  and due p r o c e s s  c l a u s e s  
of  t h e  C o n s t i t u t i o n s  of t h e  Uni ted  S t a t e s  
and of t h e  S t a t e  of  F l o r i d a .  I n i t i a l l y ,  
w e  r e i t e r a t e d  t h a t  t h e  r i g h t  t o  r e c o v e r  
a t t o r n e y ' s  f e e s  a s  a  p a r t  of t h e  c o s t s  
i n  a n  a c t i o n  d i d  n o t  e x i s t  a t  common 
law and t h a t  i t  t h e r e f o r e  was p r o v i d e d  
f o r  by t h e  l e g i s l a t u r e ' s  enactment  of  
s e c t i o n  925.035. (emphasis  added . )  

The p l u r a l i t y  went on t o  h o l d  t h a t :  

... t h i s  s e c t i o n  (925 .036)  is  mandatory 
and n o t  d i r e c t o r y  and t h a t  t h e  t r i a l  
c o u r t  e r r e d  i n  c o n s t r u i n g  i t  by add ing  
t h e  language which would p e r m i t  t h e  t r i a l  
c o u r t  t o  award f e e s  h i g h e r  t h a n  t h o s e  
s p e c i f i e d  by s t a t u t e  where t h e  t r i a l  
c o u r t  de te rmined  e x c e p t i o n a l  c i r c u m s t a n c e s  
t o  e x i s t  . 



I n  1982 ,  t h e  F i f t h  D i s t r i c t  d e a l t  w i t h  t h i s  matter i n  

Marion County  V .  DeBo i sb l anc ,  App., ( 5 t h )  410 So.  2d 951  

( 1982 ) . The t r i a l  c o u r t  i n v a l i d a t e d  S e c t i o n  925.036 on  t h e  

g rounds  t h a t  it w a s  a manda to ry  u s u r p a t i o n  by  t h e  l e g i s l a t u k e  

o f  c o n s t i t u t i o n a l  power v e s t e d  s o l e l y  i n  t h e  j u d i c i a r y  unde r  

A r t i c l e  V ,  S .  1 , F l o r i d a  C o n s t i t u t i o n  ( 1 9 1 8 ) ,  which  powers  

removed f rom t h e  l e g i s l a t u r e  by  A r t i c l e  11, S .  3 ,  F l o r i d a  

C o n s t i t u t i o n  ( 1 9 1 8 )  ..." The C o u r t  r ~ v e 2 g e d  a n d  h e l d  t h e  

s t a t u t e  c o n s t i t u t i o n a l ,  s t a t i n g  " . . . i t  h a s  l o n g  b e e n  t h e  

a e s t a b l i s h e d  l a w  i n  t h i s  c o u n t r y  t h a t  t h e r e  i s  a n  o b l i g a t i o n  

on t h e  p a r t  o f  t h e  l e g a l  p r o f e s s i o n  t o  r e p r e s e n t  i n d i g e n t s  

upon C o u r t  Orde r  w i t h o u t  a n y  c o m p e n s a t i o n . "  The landmark  

case o f  P o w e l l  V .  Alabama, 287 U .  S.  45 ,  53  S. C t .  55 ,  7 7  

L.Ed. 158 ( 1 9 3 2 )  w a s  c i t e d  i n  which  t h e  U.  S .  Supreme C o u r t  

s a i d :  " A t t o r n e y s  are o f f i c e r  o f  t h e  c o u r t ,  a n d  are bound 

t o  r e n d e r  s e r v i c e s  when r e q u i r e d  b y  s u c h  a n  a p p o i n t m e n t . "  

I n  t h e  companion case t o  t h i s ,  M a r t i n  County V .  Makemson, 

No. 83-1138, ( F l a .  4DCA March 6 ,  1 9 8 5 )  10 F.L.W. 569,  t h e  

D i s t r i c t  C o u r t  o f  Appea l  c i tes  S m i t h  V .  S t a t e ,  N . H .  I 

394 A.  2d 834 ,  ( 1 9 7 8 ) ,  as a n  example  of  a C o u r t  d e c l a r i n g  

a  s i m i l a r  s t a t u t e  u n c o n s t i t u t i o n a l  b e c a u s e  i t  i n t r u d e d  upon 

a p r o p e r  j u d i c i a l  t o  f u n c t i o n ,  b u t  added  "...We have  found  

no ag reemen t  by o t h e r  s ta tes  t h a t  s u c h  s t a t u t e  i s  f a c i a l l y  

u n c o n s t i t u t i o n a l  as a u s u r p a t i o n  o f  t h e  j u d i c i a l  r o l e .  - I n  

f a c t .  t h e  e n t i r e  c u r r e n t  o f  t h e  l aw  h a s  been  f l o w i n a  i n  a 

d i r e c t i o n  o p p o s i t e  t o  t h a t  o f  New Hampsh i r e ' s  h i g h e s t  c o u r t .  

a (Emohas i s  a d d e d )  S e e  B i a s  V.  S t a t e .  568 P. 2d 1269 .  1271  



(Okla .  1977)  and t h e  c a s e s  c i t e d  t h e r e i n . "  Another p o i n t  

made i n  M e t r o p o l i t a n  Dade County V .  Br idges  was emphasized 

by t h e  c o u r t  below i n  Makemson: 

A l e g i s l a t i v e  enactment  presumed 
v a l i d  and w i l l  n o t  be d e c l a r e d  u n c o n s t i t u t i o n a l  
u n l e s s  i t  is  demons t ra ted  beyond a  r e a s o n a b l e  
doubt  t h a t  t h e  s t a t u t e  c o n f l i c t s  w i t h  
some d e s i g n a t e d  p r o v i s i o n  of  t h e  c o n s t i t u t i o n .  
Whenever p o s s i b l e  and c o n s i s t e n t  w i t h  
t h e  p r o t e c t i o n  of  c o n s t i t u t i o n a l  r i g h t s ,  
c o u r t s  w i l l  c o n s t r u e  s t a t u t e s  i n  s u c h  
manner a s  t o  a v o i d  c o n f l i c t  w i t h  t h e  
c o n s t i t u t i o n .  

C l e a r l y ,  t h e  answer t o  t h e  f i r s t  c e r t i f i e d  q u e s t i o n  

must be n e g a t i v e .  

B.  POINT ON REVIEW - CERTIFIED QUESTION NUMBER TWO: 

I F  THE ANSWER TO THE FIRST QUESTION I S  NEGATIVE, COULD 
THE STATUTE BE HELD UNCONSTITUTIONAL AS APPLIED TO EXCEPTIONAL 
CIRCUMSTANCES: 

W e  must look  t o  M e t r o p o l i t a n  Dade County V .  Br idges  f o r  

guidance  on t h i s  q u e s t i o n :  

" . . . u n l e s s  i t  i s  demons t ra ted  t h a t  t h e  
maximum amounts d e s i g n a t e d  f o r  r e p r e s e n t a t i o n  
i n  c r i m i n a l  c a s e s  by S e c t i o n  925.036 
a r e  s o  unreasonab ly  i n s u f f i c i e n t  a s  t o  
make i t  i m p o s s i b l e  f o r  t h e  c o u r t s  t o  
a p p o i n t  competent c o u n s e l  t o  r e p r e s e n t  
i n d i g e n t  d e f e n d a n t s ,  w e  cannot  s a y  t h a t  
S e c t i o n  925.036 v i o l a t e s  t h e  S i x t h  Amendment 
r i g h t  t o  c o u n s e l . . . "  (emphasis  added 
by Respondent ) 

The o p e r a t i v e  word above is  " i m p o s s i b l e " .  Only i f  i t  i s  

c l e a r l y  shown t h a t  i t  i s  i m p o s s i b l e  f o r  competent c o u n s e l  

t o  be  a p p o i n t e d  c o u l d  a  t r i a l  c o u r t  waive t h e  s t a t u t o r y  l i m i t a t i o n s  

on f e e s  . 



D i f f e r e n t  t r i a l  j udges  w i l l  no doub t  d i f f e r  when c o n f r o n t e d  

w i t h  a l m o s t  i d e n t i c a l  f a c t  s i t u a t i o n s  a l l e g i n g  t h a t  i t  i s  

" i m p o s s i b l e "  f o r  competen t  c o u n s e l  t o  b e  a p p o i n t e d  i n  a  p a r t i c u l a r  

c a s e  u n l e s s  t h e  judge  d e c l a r e s  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  

a s  a p p l i e d .  

A b e t t e r  a p p r o a c h  would b e  f o r  t r i a l  a t t o r n e y s  t o  l o b b y  

t h e  l e g i s l a t u r e  f o r  h i g h e r  f e e  l i m i t s .  

C .  POINT ON REVIEW - CERTIFIED QUESTION THREE: 

I F  THE ANSWER TO THE SECOND QUESTION I S  I N  THE AFFIRMATIVE, 
SHOULD THE TRIAL COURT HAVE AWARDED ATTORNEY'S FEE ABOVE 
THE STATUTORY MAXIMUM AS THE TRIAL LEVEL, G I V E N  THE FACTS 
PRESENTED TO I T  BY TRIAL COUNSEL WITH THEIR PETITIONS 
AND TESTIMONY: 

The answer  i s  c l e a r l y  NO. The t r i a l  c o u r t  i n  t h i s  case 

h e a r d  t e s t i m o n y  f rom f i v e  a t t o r n e y s ,  two o f  whom where r e p r e s e n t i n g  
/ 

d e f e n d a n t s  i n  t h e  i d e n t i c a l  case. A l l  f i v e  e x p r e s s e d  t h e i r  

v i ew  t h a t  t h e  $2 ,500  f e e  l i m i t  w a s  u n r e a s o n a b l e .  A f t e r  h e a r i n g  

t h e  t e s t i m o n y  and  a rgumen t s  o f  c o u n s e l ,  t h e  C o u r t  h e l d  S e c t i o n  

925.036 u n c o n s t i t u t i o n a l  as a p p l i e d  i n  t h i s  case. D e s c r i b i n g  

t h e  c o m p l e x i t y  and  l e n g t h  o f  t h i s  c a s e ,  t h e  Cour t  s t a t e d  

t h a t  an  a t t o r n e y  c o u l d  " r e a s o n a b l y  e x p e c t "  t o  b e  p a i d  be tween  

$30 ,000  and  $40 ,000  f o r  s u c h  a case. 

The t r i a l  Cour t  n e v e r  h e l d  and  of  c o u r s e  c o u l d  n o t  h o l d ,  

t h a t  it w a s  " i m p o s s i b l e "  f o r  compe ten t  c o u n s e l  t o  have  been  

a p p o i n t e d  i n  t h i s  case w i t h  t h e  f e e  l i m i t a t i o n s  l e f t  i n t a c t .  

The t r i a l  judge  o n l y  h e l d  t h a t  i t  w a s  " e x t r e m e l y  u n l i k e l y . "  

I n  t h e  Makemson case, a companion t o  t h i s ;  t h e  F o u r t h  

D i s t r i c t  Cour t  o f  Appeal  p o i n t s  o u t  t h a t  i n  I l l i n o i s  i n  t h e  



c a s e  of People  V .  Sanders  58 111. 2d 196,  317 N.E.  2d 552 

(19741,  t h e  s t a t e ' s  h i g h e s t  c o u r t  r e f u s e d  t o  f i n e  "excep- 

t i o n a l  c i r c u m s t a n c e s "  even though:  

Both c o u n s e l  had r e p r e s e n t e d  t h e  i n d i g e n t  
de fendan t  f o r  two y e a r s  i n  d e f e n d i n g  
him f o r  t h e  armed robbery  and murder 
of a  Chicago pol iceman;  had conducted  
a  t h r e e  week t r a i l ;  had s u c c e s s f u l l y  
o b t a i n e d  a  l e n g h t y  s e n t e n c e  r a t h e r  t h a n  
t h e  d e a t h  p e n a l t y ;  and had devo ted  463 
hours  t o  t h e  p r e p a r a t i o n  and t r a i l  of  
of t h e  c a s e .  The t r a i l  c o u r t  awarded a  
f e e  of $250 and $50 f o r  expenses .  Both 
a p p e l l a t e  c o u r t s  a f f i r m e d .  (empahsis  
aadded ) 

Throughout t h e  p r o g r e s s  of t h i s  c a s e ,  w e  have a rgued  

t h a t  t h e  law i s  c l e a r  and t h e  c o n t r o l l i n g  Supreme Court  

c a s e  is  c l e a r .  W e  p o i n t e d  o u t  t h e  language i n  Broward County 

V.  Wright ,  420 So. 2d 401 ( F l a .  4DCA 1982)  t h a t  i t  i s  " a  

Lawyer 's  p r o f e s s i o n a l  r e s p o n s i b i l i t y  t o  r e p r e s e n t  t h e  poor 

even when l i t t l e  o r  no compensat ion i s  p rov ided  f o r  h i s  s e r v i c e s . "  

I n  s h o r t ,  a n  a t t o r n e y  who u n d e r t a k e s  
t h e  r e p r e s e n t a t i o n  of i n d i g e n t  c r i m i n a l  
d e f e n d a n t s  i n  F l o r i d a  s h o u l d  be  on n o t i c e  
t h a t  he may n o t  be  compensated f o r  h i s  
s e r v i c e s  t o  t h e  e x t e n t  t h a t  t h e  v a l u e  of 
s u c h  s e r v i c e s  exceeds  t h e  s t a t u t o r y  l i m i t s .  
I n  e f f e c t ,  t h i s  o v e r a l l  scheme c o n s t i t u t e s  
a  form of p r o  bono p u b l i c 0  s e r v i c e  by t h e  
b a r  f o r  t h e  poor  i n  c r i m i n a l  p r o c e e d i n g s .  

A s  w e  p o i n t e d  o u t  i n  o u r  argument t o  t h e  t r i a l  c o u r t :  

The a t t o r n e y s  i n  q u e s t i o n  a r e  competent 
c o u n s e l ,  t h e y  presumably knew t h e  l i m i -  
t a t i o n s  i n  t h e  s t a t u t e ,  t h e y  n e v e r t h e l e s s ,  
w i t h o u t  b e i n g  f o r c e d  t o ,  a c c e p t e d  r e p r e -  
s e n t a t i o n  i n  t h i s  c a s e ,  and t h e y  s h o u l d  have 
t o  l i v e  w i t h  t h a t .  



W e  would submit  t h a t  i f  t h e  law i s  u n f a i r  
t h e n  i t  s h o u l d  be t h e  l e g i s l a t u r e  and 
no t  t h e  c o u r t  t h a t  s h o u l d  a l t e r  i t .  

And one o t h e r  p o i n t  w e  can  presume o r  
s h o u l d  presume t h a t  t h e  a t t o r n e y s  who 
a r e  making t h i s  r e q u e s t  w e r e  aware of 
t h e  c o m p l e x i t i e s  of  t h i s  c a s e  p r i o r  
t o  a c c e p t i n g  r e p r e s e n t a t i o n ,  and knew 
o r  s h o u l d  have known t h a t  t h i s  c o u l d  
be a  v e r y  l e n g t h y  p roceed ing .  

I n  o u r  i n i t i a l  b r i e f  b e f o r e  t h e  F o u r t h  D i s t r i c t  Court  

of Appeal w e  s a i d :  

No one f o r c e d  t h e  a t t o r n e y s  t o  r e p r e s e n t  
t h e  i n d i g e n t  d e f e n d a n t s  i n  t h i s  c a s e .  
They d i d  s o  w i t h  f u l l  knowledge of t h e  
$2 ,500 l i m i t a t i o n s .  Indeed one of them 
a c c e p t e d  t h e  job  midway d u r i n g  t h e  p ro -  
c e e d i n g s .  Then, when i t  became a p p a r e n t  
t h a t  a l o n g  t r i a l  was i n  s t o r e  f o r  them, 
t h e y  dec ided  t h a t  t h e  $2 ,500.  l i m i t  
wasn ' t f a i r  o r  r e a s o n a b l e .  . .There i s  
s i m p l y  no b a s i s  f o r  t h e  t r i a l  c o u r t ' s  
c o n c l u s i o n  t h a t  competent  c o u n s e l  c o u l d  
n o t  be o b t a i n e d  t o  r e p r e s e n t  t h e s e  d e f e n d a n t s .  
I t  is  n o t  f a i r  f o r  t h e s e  a t t o r n e y s  t o  
a c c e p t  t h e  job of  r e p r e s e n t i n g  i n d i g e n t  
d e f e n d a n t s ,  knowing f u l l  w e l l  t h e  maximum 
f e e  t h e y  can  r e c e i v e ,  and t h e n  t o  t u r n  
around s e v e r a l  weeks l a t e r  and d e c i d e  
t h a t  $2 ,500 i s  j u s t  n o t  enough money. 
I n  e f f e c t ,  when t h e  a t t o r n e y s  were a p p o i n t e d ,  
t h e y  e n t e r e d  i n t o  a  c o n t r a c t  w i t h  t h e  
Court  t o  a c c e p t  a  f e e  of no more t h a n  
$2,500.  J u s t i c e  would n o t  be s e r v e d  
i f  t h e y  are now a l lowed  t o  d i s r e g a r d  
t h a t  c o n t r a c t .  

One f i n a l  p o i n t  i n  t h e  i n s t a n t  c a s e  t h a t  has  been r a i s e d  

p r e v i o u s l y  and i s  of  g r e a t  impor tance ;  - D i s r e g a r d i n g  t h e  

c l e a r  language of  S e c t i o n  925.036, t h e  t r i a l  c o u r t  a l lowed  

t h e  e x c e s s  f e e s ,  p r i o r  t o  t h e  c o n c l u s i o n  of t h e  r e p r e s e n t a t i o n .  



SUMMARY OF ARGUMENT 

F.S. 925.036 i s  v a l i d  and c o n s t i t u t i o n a l  and 

does not  i n t e r f e r e  w i t h  t h e  i n h e r e n t  a u t h o r i t y  of 

t r i a l  c o u r t s  t o  e n t e r  such  o r d e r s  a s  a r e  nece s sa ry  

t o  c a r r y  o u t  t h e i r  c o n s t i t u t i o n a l  a u t h o r i t y .  Case 

law i s  c l e a r  t h a t  t h e  s t a t u t e  i n  q u e s t i o n  i s  c o n s t i t u t i o n a l  

and is  i n  harmony w i t h  t h e  w e l l  e s t a b l i s h e d  p r i n c i p a l  

t h a t  a t t o r n e y s  have an e t h i c a l  o b l i g a t i o n  t o  r e p r e s e n t  

i n d i g e n t  c l i e n t s  w i t h  l i t t l e  o r  no compensat ion.  

Even i f  e x c e p t i o n a l  c i rcumstances  a r e  shown 

t o  e x i s t ,  i t  would have t o  be imposs ib l e  t o  f i n d  

competent counse l  b e f o r e  a  t r i a l  c o u r t  shou ld  d e c l a r e  

F.S. 925.036 u n c o n s t i t u t i o n a l  a s  a p p l i e d .  I f  t h e  

f e e  l i m i t s  a r e  t o o  low, t hen  t h e  l e g i s l a t u r e  shou ld  

add re s s  t h e  m a t t e r .  

Even i f  t h e  answer t o  q u e s t i o n  number two. i s  

a f f i r m a t i v e ,  t h e  r e c o r d  c l e a r l y  shows t h i s  i s  no t  

an a p p r o p r i a t e  c a s e  f o r  t h e  t r i a l  c o u r t  t o  d e c l a r e  

t h e  s t a t u t e  u n c o n s t i t u t i o n a l  a s  a p p l i e d .  



CONCLUSION 

The answer t o  t h e  f ' i rs t  c e r t i f i e d  q u e s t i o n  is  c l e a r l y  

i n  t h e  n e g a t i v e .  C e r t i f i e d  q u e s t i o n  two cannot  c l e a r l y  be 

answered i n  l i g h t  of  e x i s t i n g  c a s e  law, bu t  w i t h  t h e  s t a t u t e  

c l e a r  as i t  i s ,  t h e  c o u r t s  shou ld  y i e l d  t o  t h e  l e g i s l a t i v e  

p r o c e s s  r a t h e r  t han  s u b s t i t u t e  t h e i r ,  own judgment as t o  

" e x c e p t i o n a l  c i r cums t ances .  " F i n a l l y ,  assuming t h e  answer 

t o  q u e s t i o n  two is  a f f i r m a t i v e ,  w e  b e l i e v e  t h a t  t h e  answer 

is  No ---- given t h e  f a c t s  and t es t imony  t h e  t r i a l  c o u r t  

shou ld  no t  have awarded a t t o r n e y ' s  f e e s  above t h e  s t a t u t o r y  

maximum i n  t h i s  case. Consequent ly ,  t h e  d e c i s i o n  of  t h i s  

Honorable D i s t r i c t  Court  of Appeal of  F l o r i d a ,  Four th  ~ i s t r i c t  

shou ld  be uphe ld .  
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