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PER CURIAM. 

This cause is before us on petition to review the district 

court's decision in Burns v. State, 466 So.2d 1207 (Fla. 3d DCA 

1985) . We have jurisdiction. Art. V,. 5 3 (b) (4), Fla. Const. 

The Third District Court of Appeal reversed respondent's 

criminal conviction on the ground that defendant's fifth 

amendment right to remain silent had been violated by an 

impermissible comment on defendant's post-arrest silence by the 

arresting officer. The court certified the following question as 

one of great public importance: 

Has the Florida Supreme Court, by its agreement in 
State v. Murray, 443 So.2d 955 (~la.1984)~ with the 
analysis of the supervisory powers of appellate 
courts as related to the harmless error rule as set 
forth in United States v. Hasting, 461 U.S. 499, 103 
S.Ct. 1974, 76 L.Ed.2d 96 (19831, receded by 
implication from the per se rule of reversal 
explicated in Donovan v. State, 417 So.2d 674 (Fla. 
1982) ? 

we have answered this question in the affirmative in State 

v. DiGuilio, No. 65,490 (Fla. July 17, 1986). Accordingly, we 

quash the decision below and remand with instructions that the 

Third District Court of Appeal review the record in its entirety 



and de te rmine  whether  t h e  impe rmi s s ib l e  comment was i n  f a c t  

ha rmless  i n  accordance  w i t h  t h e  s t a n d a r d  expressed  i n  DiGui l io :  

The [ha rmless  error] t e s t  must b e  
c o n s c i e n t i o u s l y  a p p l i e d  and t h e  r ea son ing  
of  t h e  c o u r t  set f o r t h  f o r  t h e  gu idance  o f  
a l l  concerned and f o r  t h e  b e n e f i t  of  
f u r t h e r  a p p e l l a t e  review.  The t e s t  i s  n o t  
a  su f f i c i ency -o f - t he - ev idence ,  a  c o r r e c t  
r e s u l t ,  a  n o t  c l e a r l y  wrong, a  s u b s t a n t i a l  
ev idence ,  a  more probab le  t han  n o t ,  a  c l e a r  
and conv inc ing ,  or even an  overwhelming 
ev idence  t e s t .  Harmless error i s  n o t  a  
d e v i c e  f o r  t h e  a p p e l l a t e  c o u r t  t o  
s u b s t i t u t e  i t s e l f  f o r  t h e  t r i e r - o f - f a c t  by 
s imply  weighing t h e  ev idence .  The focus  i s  
on t h e  e f f e c t  o f  t h e  error on t h e  t r i e r - o f -  
f a c t .  The q u e s t i o n  i s  whether  t h e r e  i s  a  
r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  error 
a f f e c t e d  t h e  v e r d i c t .  The burden t o  show 
t h e  error was ha rmless  must remain on t h e  
s t a t e .  I f  t h e  a p p e l l a t e  c o u r t  canno t  s a y  
beyond a  r e a s o n a b l e  doub t  t h a t  t h e  error 
d i d  n o t  a f f e c t  t h e  v e r d i c t ,  t h e n  t h e  error 
i s  by d e f i n i t i o n  ha rmfu l .  

S l i p  op. a t  17 .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and BOYD, OVERTON and SHAW, JJ . ,  Concur 
EHRLICH , J . , Concurs s p e c i a l l y  w i t h  an  op in ion  
BARKETT, J . ,  Concurs s p e c i a l l y  w i t h  an op in ion  
ADKINS, J . ,  D i s s e n t s  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



EHRLICH, J., concurring specially. 

I concur because this case is controlled by State v. 

DiGuilio, No. 65,490 (Fla. July 17, 1986)) for the reasons 

expressed in the dissenting opinion therein. 



BARKETT, J . ,  concu r r i ng  s p e c i a l l y .  

I concur because  t h i s  c a s e  i s  c o n t r o l l e d  by S t a t e  v .  

DiGui l io ,  No. 65,490 ( F l a .  J u l y  17 ,  1 9 8 6 ) .  I a g r e e ,  however, 

w i t h  J u s t i c e  Adkins'  op in ion  i n  t h a t  c a s e .  



A p p l i c a t i o n  f o r  Review o f  t h e  Dec i s ion  o f  t h e  D i s t r i c t  Cour t  
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T h i r d  D i s t r i c t  - Case N o .  8 4 - 9 4 7  

J i m  Smith,  A t t o r n e y  Genera l  and J u l i e  S.  Thornton,  A s s i s t a n t  
A t t o r n e y  Genera l ,  Miami, F l o r i d a ,  

f o r  P e t i t i o n e r  

B e n n e t t  H. Brurnmer, P u b l i c  Defender ,  and May L.  Ca in ,  S p e c i a l  
A s s i s t a n t  P u b l i c  Defender ,  E l e v e n t h  J u d i c i a l  C i r c u i t ,  M i a m i ,  
F l o r i d a ,  

f o r  Respondent 


