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STATE OF FLORIDA, 

P e t i t i o n e r ,  

v. 

JAbES B. KEARSE, 

Respondent. 

CASE NO. 66,906 

BRIEF OF RESPONDENT ON JURISDICTION 

I PRELIPIINARY STATEDaNT 

Respondent was t h e  a p p e l l a n t  i n  t h e  d i s t r i c t  c o u r t  of 

appea l  and t h e  defendant  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  

w i l l  b e  r e f e r r e d  t o  a s  t hey  appear b e f o r e  t h i s  Court .  A t -  

tached h e r e t o  a s  an appendix i s  t h e  opinion of t h e  F i r s t  

D i s t r i c t  Court  of  Appeal recorded as Kearse v. S t a t e ,  464 

So.2d 202 (F l a .  1st DCA 1985) . The b r i e f  of p e t i t i o n e r  on 

j u r i s d i c t i o n  w i l l  be  r e f e r r e d  t o  as "PB", fol lowed by t h e  

a p p r o p r i a t e  page number i n  pa ren theses .  



I1 STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  p e t i t i o n e r ' s  s t a t emen t  of t h e  ca se  

and f a c t s  a t  PB 2 .  



I11 SUMMARY O F  ARGUMENT 

Although p e t i t i o n e r  would have t h i s  Court accept review 

of t h e  quest ion of whether a comment on s i l e n c e  can ever  be 

harmless e r r o r ,  respondent w i l l  argue i n  t h i s  b r i e f  t h a t  t h i s  

Court has no t  j u r i s d i c t i o n  t o  accept  t h i s  case  f o r  review a t  

t h i s  poin t  i n  time. 



ISSUE PRESENTED 

THIS COURT HAS NO JURISDICTION T O  GRANT 
DISCRETIONARY REVIEW SINCE THE FIRST DIS- 
TRICT'S O P I N I O N  PP!SENTS NO EXPRESS OR 
D I F E C T  CONFLICT WITH ANY OTHER REPORTED 
CASE. (ISSUE  STATED BY RESPONDENT) . 

I n  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  t h e  i m -  

p rope r  comment upon r e s p o n d e n t ' s  p o s t - a r r e s t  s i l e n c e  was re- 

v e r s i b l e  error ,  w i t h o u t  r e g a r d  t o  t h e  ha rmless  e r r o r  d o c t r i n e  

on a u t h o r i t y  o f  Donovan v .  S t a t e ,  417 So.2d 674 ( F l a .  1982) . 
Donovan r e a f f i r m e d  t h e  long-s tand ing  r u l e  i n  F l o r i d a ,  t h a t  be- 

c ause  a  comment on s i l e n c e  ha s  such  a  s e r i o u s  impact  upon t h e  

j u r y ,  t h e  ha rmless  e r r o r  d o c t r i n e  canno t  be  a p p l i e d .  -- See a l s o  

Benne t t  v.  S t a t e ,  316 So.2d 4 1  ( F l a .  1975) ; Shannon v .  S t a t e ,  

335 So.2d 5  ( F l a .  1976) ; and Cla rk  v. S t a t e ,  363 So.2d 331 ( F l a .  

1978 ) .  Thus,  t h e r e  i s  no  c o n f l i c t  w i t h  Donovan. 

P e t i t i o n e r  c l a i m s  c o n f l i c t  w i t h  Rowell v.  S t a t e ,  450 So.2d 

1226 ( F l a .  5 t h  DCA 19 84) , d i s c r e t i o n a r y  review pending,  Case 

No. 65,417. I n  Rowell,  t h e  F i f t h  D i s t r i c t  p r o p e r l y  fo l lowed 

Benne t t  and Donovan, as w e l l  a s  S t a t e  v.  Burwick, 442 So.2d 944 

( F l a .  1983) , i n  r e j e c t i n g  t h e  s t a t e  ' s  harmless  e r r o r  argument,  

on a u t h o r i t y  of  Hoffman v .  Jones ,  280 So.2d 431 ( F l a .  1973 ) .  

Thus, because  t h e  F i f t h  D i s t r i c t  fo l lowed  Donovan, ad .  d i d  t h e  

F i r s t  D i s t r i c t  i n  t h e  i n s t a n t  c a s e ,  t h e r e  i s  no  c o n f l i c t  w i t h  

Rowell. 

The on ly  c o n f l i c t  between t h e  i n s t a n t  c a s e  and R o w e l 1  i s  

i n  t h e  manner of d i s p o s i t i o n  by t h e  a p p e l l a t e  c o u r t .  The F i r s t  

D i s t r i c t  h e r e  r e v e r s e d  t h e  c o n v i c t i o n  and r e f u s e d  t o  c e r t i f y  

t h e  q u e s t i o n ;  t h e  F i f t h  D i s t r i c t  i n  R o w e l 1  r e v e r s e d  t h e  convic-  



t i o n  b u t  d i d  c e r t i f y  t h e  q u e s t i o n .  S ince  F l o r i d a  Rule of 

Appe l l a t e  Procedure  9 .030(a)  ( 2 )  (A) ( i v )  and A r t i c l e  111, Set- 

t i o n  3  (b)  ( 3 )  , F l o r i d a  C o n s t i t u t i o n  r e q u i r e  a  con£ l i c t  of  - de- 

c i s i o n s ,  and n o t  a  c o n f l i c t  i n  t h e  manner of  d i s p o s i t i o n ,  

t h e r e  i s  no c o n f l i c t  between t h e  d e c i s i o n  of t h e  F i r s t  D i s -  

t r i c t  and t h e  d e c i s i o n  of t h e  F i f t h  D i s t r i c t .  See a l s o  Kyle --- 
v. Kyle,  139 So.2d 885 ( F l a .  1962) and F l o r i d a  Greyhound v. 

W e s t  F l a g l e r  A s s o c i a t i o n ,  347 So. 2d 408 (F l a .  1977) , e s p e c i a l l y  

J u s t i c e  England ' s  op in ion  a t  4 1 1 .  The s t a t e  i s  r e a l l y  s eek ing  

review of t h e  F i r s t  D i s t r i c t ' s  r e f u s a l  t o  c e r t i f y  t h e  q u e s t i o n  

o r  i t s  a n t i c i p a t i o n  t h a t  t h i s  Cour t  w i l l  announce a  ha rmless  

e r r o r  r u l e  when it dec ides  Rowell. Such p r o s p e c t i v e  c o n f l i c t  

cannot  s e r v e  a s  a  b a s i s  f o r  t h i s  C o u r t ' s  j u r i s d i c t i o n .  c£. 

J o l l i e  v. S t a t e ,  405 So.2d 418 ( F l a .  1981) . 
F i n a l l y ,  p e t i t i o n e r  c l a i m s  c o n f l i c t  w i t h  S t a t e  v. Murray, 

443 So. 2d 955 ( F l a .  1984) . That  c a s e  d i d  app ly  t h e  harmless  

e r r o r  d o c t r i n e .  But it was n o t  a  c a s e  i nvo lv ing  a  comment on 

s i l e n c e .  I t  was a  p r a s e c u t o r i a l  misconduct  c a s e .  Moreover, 

a s  t h e  F i f t h  D i s t r i c t  no ted  i n  Rowell, 450 So.2d a t  1223, t h i s  

Cour t  would have used blurray o r  S t a t e  v. S t r a s s e r ,  445 So. 2d 

322 ( F l a .  1984) t o  o v e r r u l e  Burwick and Donovan i f  it had i n -  

tended t o  app ly  t h e  harmless  e r r o r  d o c t r i n e  t o  comment on si-  

l ence  c a s e s .  S ince  t h i s  Cour t  d i d  n o t  announce a  harmless  er- 

r o r  r u l e  p e r t a i n i n g  t o  comment on s i l e n c e  c a s e s  i n  Idurray, no 

c o n f l i c t  e x i s t s  between t h e  i n s t a n t  c a s e  and t h a t  d e c i s i o n  i n  

Murray. 



V CONCLUSION 

Based upon t h e  fo r ego ing  argument, r e a son ing ,  and c i t a t i o n  

of a u t h o r i t y ,  respondent  u r g e s  t h i s  Court  t o  d e c l i n e  t o  ac-  

c e p t  j u r i s d i c t i o n .  T h i s  Cour t  shou ld  v a c a t e  t h e  s t a y  e n t e r e d  

on A p r i l  29, 1985, and remand f o r  respondent  t o  r e c e i v e  h i s  

new t r i a l .  
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