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I N  THE FLORIDA SUPREPfE COURT 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

v. 

JADES B. KEARSE I 

Respondent . 

CASE NO. 66,906 

BRIEF OF RESPOYDENT ON THE MERITS 

I PRELIl4INARY STATEMENT 

Respondent was t h e  a p p e l l a n t  i n  t h e  l o w e r  t r i b u n a l  and t h e  

defendant  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  be  r e f e r r e d  t o  

a s  they appear  be fo re  t h i s  Court .  The record  on appea l  w i l l  be  

r e f e r r e d  t o  as "R" followed by t h e  a p p r o p r i a t e  page number i n  

pa ren theses .  The t r a n s c r i p t  w i l l  be r e f e r r e d  t o  a s  "T". P e t i -  

t i a n e r ' s  b r i e f  on t h e  m e r i t s  w i l l  be r e f e r r e d  t o  a s  "PB". A t -  

t ached  h e r e t o  a s  an appendix i s  t h e  opinion of t h e  l o w e r  tri- 

bunal .  



I1 STATEbWlJT OF THE CASE AND FACTS 

Respondent a c c e p t s  p e t i t i o n e r ' s  s t a t emen t  of t h e  ca se  and 

f a c t s ,  w i th  t h e  fo l lowing  a d d i t i o n a l  in format ion .  Respondent 

a t t a c k e d  h i s  sen tence  i n  t h e  lower t r i b u n a l  on t h r e e  grounds: 

no a f f i r m a t i v e  e l e c t i o n  of g u i d e l i n e s  sen tence ;  improper use  of 

presumptively  u n c o n s t i t u t i o n a l  conv ic t ions  ; and improper reasons  

f o r  depa r tu re .  Tha F i r s t  D i s t r i c t  d i d  n o t  reach  t h e  s en t enc ing  

i s s u e  because it reve r sed  f o r  a  new t r i a l .  

Respondent does n o t  waive h i s  o b j e c t i o n s  t o  t h i s  C o u r t ' s  

j u r i s d i c t i o n  t o  review t h i s  ca se ,  a s  s t a t e d  i n  h i s  response t o  

motion t o  s t a y  mandate da t ed  A p r i l  2 4 ,  1985, and i n  h i s  b r i e f  

on j u r i s d i c t i o n .  



I11 SUMMARY OF ARGUIENT 

Where a  p r o s e c u t o r ' s  comment i s  s u s c e p t i b l e  of be ing  i n -  

t e r p r e t e d  by a  ju ry  a s  a  comment on t h e  de fendan t ' s  f a i l u r e  t o  

t e s t i f y ,  t h e  a p p e l l a t e  c o u r t s  must r e v e r s e  t h e  de fendan t ' s  

conv ic t ion  wi thou t  r e s o r t  t o  t h e  harmless e r r o r  d o c t r i n e .  The 

c a s e s  of S t a t e  v. Murray, 443 So.2d 955 ( F l a .  1984) ,  and United 

S t a t e s  v. Has t ing ,  461 U.S. 499, 103 S.Ct. 1975 L.Ed.2d 96 

(1983) ,  do  n o t  mandate a  change of t h i s  we l l - e s t ab l i shed  and 

well-reasoned r u l e .  Po l i cy  reasons ,  i nc lud ing  t h e  p r o t e c t i o n  

of t h i s  imsor t an t  c o n s t i t u t i o n a l  r i g h t ,  t h e  d e t e r r e n c e  of de- 

l i b e r a t e  p r o s e c u t o r i a l  d i s r e g a r d  f o r  t h e  law on such comments, 

and t h e  undue and improper burden on a p p e l l a t e  c o u r t s  t o  re- 

cons ide r  t h e  weight of t h e  ev idence ,  n e c e s s i t a t e  main ta in ing  

t h e  c u r r e n t  pe r  se r e v e r s a l  r u l e  i n  t h i s  con tex t .  

I n  any e v e n t ,  even i f  t h i s  Court quashes t h e  d e c i s i o n  of 

t h e  F i r s t  D i s t r i c t  Court of Appeal, t h i s  c a s e  must be  remanded 

t o  t h e  lower t r i b u n a l  f o r  c o n s i d e r a t i o n  of 3  s en t enc ing  e r r o r s  

which w e r e  n o t  addressed.  



I V  ARGUMENT 

ISSUE I 

THE DECISIONS OF STATE V. IrlURRAY I 443 
So.2d 955 (F l a .  1984) , AND UEIITED STATES 
v.  HASTING, 461 U.S. 499 (1383 ) ,  HAVE NO 
EFFECT ON THE PER SE DEVERSAL RULE OF 
DAVID v.  STATE, 369 So.26 943 ( F l a .  1979) , 
AND T F ~ ~ ~  v. STATE, 92 So.2d 811 
( F l a .  1957) , WHERE A PROSECUTOR I-IAS 
COIQENTED ON A DEFENDANT 'S FAILURE TO 
TESTIFY AT TRIAL. 

I n  David v.  S t a t e ,  369 So.2d 943 ( F l a .  1979) , and ~ r a f -  - 
f i c a n t e  v .  S t a t e ,  92 So.22 811 ( F l a .  19571, t h i s  Cour t ,  c i t i n g  

G r i f f i n  v .  C a l i f o r n i a ,  380 U.S. 609 (1965) , and Chapman v .  

C a l i f o r n i a ,  386 U.S. 1 8  (1967 ) ,  h e l d  t h a t  a p r o s e c u t o r ' s  com-  

ment on a  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  a t  t r i a l  was e r r o r  of  

• a  c o n s t i t u t i o n a l  magnitude, r e q u i r i n g  r e v e r s a l  o f  t h e  convic-  

t i o n  w i t h o u t  r e g a r d  t o  t h e  I~armless error d o c t r i n e .  T h i s  re- 

quirement  was mandated because  o f  t h e  n a t u r e  o f  t h e  e x e r c i s e  

of  t h a t  r i g h t .  

The F i f t h  Amendment t o  t h e  C o n s t i t u t i o n  o f  t h e  United 

S t a t e s  p rov ides ,  i n  p a r t ,  t h a t :  "No person  . . . s h a l l  be  

compelled i n  any c r i m i n a l  c a s e  t o  be  a  w i t n e s s  a g a i n s t  him- 

s e l f ,  n o r  be  dep r ived  of l i f e ,  l i b e r t y ,  or p r o p e r t y ,  w i thou t  

due p roces s  o f  l a w . "  See  a l s o ,  A r t .  I ,  S 9 ,  F l a .  Const . ;  

F1a.R.Crim.P. 3.250. The p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  

t h e  d e f e n d a n t ' s  r i g h t  t o  s i l e n c e ,  " r e g i s t e r s  an  impor t an t  ad- 

vance i n  t h e  development o f  ou r  l i b e r t y  - - 'one o f  t h e  g r e a t  

landmarks i n  man's s t r u g g l e  t o  make h imse l f  c i v i l i z e d . ' ' '  Mur- - 
phy v.  Wa te r f ron t  Commission of  New York, 378 U.S. 52, 55 (1964) ;  



Ullman v. United S t a t e s ,  350 U.S. 422, 426 (1956) .  

The F l o r i d a  l e g i s l a t u r e  d e c l a r e d  t h e  importance of t h e  

r i g h t  of t h e  accused t o  remain s i l e n t  a t  t r i a l  by adop t ing  

S e c t i o n  918.09, F l o r i d a  S t a t u t e s ,  which p rov ided  i n  p a r t :  

. . . n o r  s h a l l  any p r o s e c u t i n g  a t t o r n e y  
be  p e r m i t t e d  b e f o r e  t h e  j u ry  d r  c o u r t  t o  
comment on t h e  f a i l u r e  of t h e  accused  t o  
t e s t i f y  i n  h i s  own beha l f  . . . . 

Rule 3.250, F l o r i d a  Rules of Cr imina l  Proceudre ,  now p rov ides  

s u b s t a n t i a l l y  t h e  same p r o h i b i t i o n .  

I n  T r a f f i c a n t e  v. S t a t e ,  t h i s  Cour t  quo ted  w i t h  approva l  

cases from t h e  p a s t  f o u r  decades which recognized  t h e  paramount 

importance  of t h e  c o n s t i t u t i o n a l  r i g h t  t o  s i l e n c e  a t  t r i a l  and 

p r o h i b i t e d  u s ing  t h i s  s i l e n c e  a g a i n s t  t h e  defendan t  a t  t r i a l  t o  

improper ly  p r e j u d i c e  t h e  j u ry .  Way v .  S t a t e ,  67 So.2d 321 

( F l a .  1953) ;  Simmons v. S t a t e ,  139 F l a .  645, 190 So. 756 (1939) .  

The Cour t  no ted  t h a t  t h e s e  c a s e s  have r e p e a t e d l y  r e j e c t e d  a 

harmless  e r r o r  approach i n  o r d e r  t o  p r e s e r v e  t h e  e x e r c i s e  o f  

t h i s  r i g h t .  ~ r a f f i c a n t e ,  sup ra  a t  813-814. 

S i n c e  T r a f f i c a n t e ,  F l o r i d a  c o u r t s  have con t inued  t o  re- 

cognize  t h e  prominence of th is  r i g h t  and have been s t r i c t  i n  

c o n t r o l l i n g  commeaLs on t h e  d e f e n d a n t ' s  e x e r c i s e  of  h i s  r i g h t .  

See ,  e . g . ,  H a r r i s  v.  S t a t e ,  438 So.2d 787 ( F l a .  1983 ) ;  David - -  

v. S t a t e ,  sup ra ;  Brock v. S t a t e ,  446 So.2d 1170 ( F l a .  5 t h  DCA 

1984) ; Brown v.  S t a t e ,  427 So.2d 304 ( F l a .  3d DCA 1983) . Thi s  

i s  t r u e  of  i n d i r e c t  comments o r  comments by innuendo a s  w e l l  

as d i r e c t  comments on t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y .  See ,  - 
e .g . ,  Pliley v. S t a t e ,  186 So.2d 299 ( F l a .  2d DCA 1966 ) ;  ~ r a f f i -  

c a n t e ,  supra .  The p rope r  tes t  t o  app ly  i s  whether  t h e  comment 



is  " f a i r l y  s u s c e p t i b l e  of be ing  i n t e r p r e t e d  by t h e  j u ry  a s  

r e f e r r i n g  t o  a  c r i m i n a l  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y . "  David 

v.  S t a t e ,  sup ra ;  T r a f f i c a n t e  v.  S t a t e ,  s u p r a ;  Layton v .  S t a t e ,  

435 So.2d 883 ( F l a .  3d DCA 1983) .  The f a c t  t h a t  t h e  comment i s  

s u s c e p t i b l e  t o  a  d i f f e r e n t  c o n s t r u c t i o n  does n o t  a f f e c t  t h e  

p r o h i b i t i o n .  C h i l d e r s  v. S t a t e ,  277 So.2d 594 ( F l a .  4 th  DCA 

1973) . 
I n  t h e  c a s e  sub j u d i c e ,  t h e  comment w a s  " f a i r l y  s u s c e p t i b l e "  

o f  be ing  i n t e r p r e t e d  by t h e  j u r o r s  a s  a comment on Respondent 's  

f a i l u r e  t o  t e s t i f y  a t  t r i a l .  Purusan t  t o  t h e s e  c a s e s  Respon- 

d e n t ' s  c o n v i c t i o n  shou l f  be r eve r sed  w i thou t  r ega rd  t o  t h e  harm- 

less e r r o r  d o c t r i n e .  

The n e c e s s i t y  of  t h i s  h o l d i n g  i s  c l e a r ,  y e t  P e t i t i o n e r  sug- 

g e s t s  t h a t  t h e  p e r  se r e v e r s a l  r u l e ,  t h e  law of  t h i s  S t a t e  f o r  

a t  l e a s e  t h e  p a s t  46  y e a r s  shou ld  no  l onge r  apply  t o  t h i s  con- 

s t i t u t i o n a l  v i o l a t i o n  ( P B  a t  2 1 - 2 2 ) .  C i t i n g  t h i s  C o u r t ' s  com- 

ment i n  S t a t e  v. Murray, 443 So.2d 955, 956 ( F l a .  1984 ) ,  which 

no ted  agreement w i th  c e r t a i n  language i n  t h e  c a s e  of  United 

S t a t e s  v. Has t i ng ,  461 U.S .  499 (19831, concerning t h e  a p p l i c a -  

t i o n  of  t h e  harmless  e r r o r  d o c t r i n e  i n  p a r t i c u l a r  c i rcumstances ,  

P e t i t i o n e r  contends  t h a t  t h e  c o n s t i t u t i o n a l  e r r o r  h e r e  ( a  d i r e c t  

r e f e r e n c e  t o  t h e  a c c u s e d ' s  s i l e n c e  a t  t r i a l ) ,  i s  no l onge r  con- 

s i d e r e d  p e r  se r e v e r s i b l e  error.  

I t  should  f i r s t  be no t ed  t h a t  n e i t h e r  t h e  Murray d e c i s i o n ,  

no r  t h e  Has t ing  d e c i s i o n ,  invo lved  a  d i r e c t  r e f e r e n c e  t o  t h e  de- 

f e n d a n t ' s  s i l e n c e  a t  t r i a l ,  b u t  r a t h e r  d e a l t  w i th  overzea lous  

p r o s e c u t o r i a l  comment on defense  t a c t i c s  (Murray) o r  w i th  a  

" l e g i t i m a t e  comment by t h e  p r o s e c u t o r  on t h e  weaknesses i n  t h e  

de fense  ca se"  (Has t ing ,  76 L.Ed.2d a t  101-102, 110-111). 



Furthermore,  t h e  ho ld ing  i n  Hast ing was no th ing  new f o r  t h e  • Court;  it based i t s  d e c i s i o n  e n t i r e l y  on t h e  1967 case  of Chap- 

man v.  C d l i f o r n i a ,  386 U.S. 18  (-1967). The re fo re ,  t h e  c o u r t ' s  

con ten t ion  t h a t  t h e  d e c i s i o n s  of T ra fS ican te  and i t s  progeny, 

many of which w e r e  decided long a f t e r  t h e  Chapman c a s e ,  have 

now f o r  some reason l o s t  t h e i r  import  due t o  t h i s  "new" r u l i n g  

i n  Hast ing i s  completely misguided. Moreover, t h e  Has t ing  de- 

c i s i o n  was based e n t i r e l y  on t h e  f e d e r a l  a p p e l l a t e  c o u r t s '  super-  

v i s o r y  powers over f e d e r a l  p rosecu t ions  and p rosecu to r s  who had 

been r o u t i n e l y  i gno r ing  d i r e c t i v e s  from t h e  a p p e l l a t e  c o u r t .  

Chapman and Has t ing  themselves recognize  t h a t  t h e r e  do e x i s t  

c e r t a i n  c o n s t i t u t i o n a l  v i o l a t i o n s  a t  t r i a l  which w i l l  r e q u i r e  

r e v e r s a l  of a  de fendan t ' s  conv ic t ion  wi thou t  regard  t o  t h e  harm- 

less e r r o r  d o c t r i n e ,  i n c l u s i n g  v i o l a t i o n s  of a  de fendan t ' s  f i f t h  

amendment r i g h t s .  Chapman v.  C a l i f o r n i a ,  386 U.S. a t  23-24, 42- 

4 4 ;  United S t a t e s  v. Has t ing ,  76 L.Ed.2d a t  106. Moreover, a s  

s t a t e d  i n  Connect icut  v. Johnson, - U.S. - , 74 L.Ed2d 823 (1983) 

(S tevens ,  J . ,  c o n c u r r i n g ) ,  Chapman "does n o t  r e q u i r e  a  s t a t e  ap- 

p e l l a t e  c o u r t  t o  make a  harmless e r r o r  de te rmina t ion ;  it merely 

permi t s  t h e  s t a t e  c o u r t  t o  do s o  i n  a p p r o p r i a t e  ca ses . "  (emphasis 

i n  o r i g i n a l )  See a l s o ,  United S t a t e s  v. Has t ing ,  76 L.Ed.2d a t  

117 (Brennan and Marsha l l ,  JJ.,  concur r ing  i n  p a r t ,  d i s s e n t i n g  

i n  p a r t ) .  Therefore ,  t h i s  Court  need n o t  fo l low any harmless  

e r r o r  d e c i s i o n s  of t h e  f e d e r a l  c o u r t s .  

Respondent submits t h a t  a  r e f e r e n c e  a t  t r i a l  i n  f r o n t  of 

t h e  ju ry  t h a t  t h e  accused e x e r c i s e d  h i s  r i g h t  t o  remain s i l e n t  

a a t  t r i a l  should cont inue  t o  be  t r e a t e d  a s  r e v e r s i b l e  e r r o r  of 

s u b s t & t i a l  c o n s t i t u t i o n a l  dimensions t o  war ran t  r e v e r s a l  with- 

o u t  r ega rd  t o  t h e  harmless  d o c t r i n e ,  a s  t h i s  Court  has  h e l d  re- 



pea ted ly .  Such comments may w e l l  remind t h e  j u r o r s  of t h e  si-  

a l e n c e  of t h e  defendant  and r e i n f o r c e  i n  t h e i r  minds t h e  no t ion  

t h a t  an innocent  defendant  would t a k e  t h e  s t a n d  t o  deny h i s  

g u i l t .  They may b e l i e v e  t h a t  an accused who e l e c t e d  t o  e x e r c i s e  

t h e  c o n s t i t u t i o n a l  p r i v i l e g e  "had something t o  h ide . "  

The F i f t h  C i r c u i t  Court of Appeals, i n  reach ing  t h i s  con- 

c l u s i o n  i n  Walker v. United S t a t e s ,  ( 5 t h  C i r .  

s t a t e d  t h a t  it would be na ive  t o  f a i l  t o  recognize  t h a t  most lay-  

men view an a s s e r t i o n  of t h e  F i f t h  Amendment p r i v i l e g e  a s  a  badge 

of g u i l t .  The Walker c o u r t  quoted from Ullman v. United Ska te s ,  

350 U.S. a t  426-427, wherein M r .  J u s t i c e  F r a n k f u r t e r ,  speaking 

f o r  t h e  Court ,  s t a t e d :  

This  c o n s t i t u t i o n a l  p r o t e c t i o n  must 
n o t  be i n t e r p r e t e d  i n  a  h o s t i l e  o r  
n iggard ly  s p i r i t .  Too many, even 
t h o s e  who should be b e t t e r  adv ised ,  
view t h i s  p r i v i l e g e  a s  a  s h e l t e r  f o r  
wrongdoers. They t o o  r e a d i l y  assume 
t h a t  t h o s e  who invoke it a r e  e i t h e r  
g u i l t y  of crime of commit p e r j u r y  i n  
c la iming  t h e  p r i v i l e g e .  Such a  view 
does no t  s c a n t  honor t o  t h e  p a t r i o t s  
who sponsored t h e  B i l l  of Rights  a s  a  
cond i t i on  t o  acceptance of t h e  Con- 
s t i t u t i o n  by t h e  r a t i f y i n g  S t a t e s .  

See a l s o ,  United S t a t e s  v.  H.asting, 

(Stevens ,  J . , concur r ing)  ; S t a t e  v .  Burwick, 442 So. 2d 9 4 4 ,  9 49 

Furthermore,  t o  r u l e  t h a t  t h e  harmless e r r o r  d o c t r i n e  

does apply i n  t h i s  i n s t a n c e  would a l low p rosecu to r s  t o  a c t  w i th  

impunity i n  making such impermiss ible  comments. Although Chapman 

pe rmi t t ed  a  harmless  e r r o r  a n a l y s i s  f o r  comments of t h e  n a t u r e  

a involved t h e r e i n ,  it d i d  n o t  comtemplate f u l l y  t h e  p o s s i b l e  re- 

s u l t s  of i n c r e a s e d  p r o s e c u t o r i a l  d i s r e g a r d  f o r  t h e  ho ld ing  t h a t  

such comments w e r e  improper. Concurring i n  t h e  d e c i s i o n ,  J u s t i c e  



S t e w a r t  no t ed  t h a t  " p r o s e c u t o r s  a r e  u n l i k e l y  t o  i n d u l g e  i n  c l e a r  

v i o l a t i o n s  of  G r i f f i n  i n  t h e  f u t u r e . "  Chapman v .  C a l i f o r n i a ,  

386 U.S. a t  45. The d i s s e n t  went f u r t h e r ,  r e a son ing  t h a t  a  

ha rmless  e r r o r  a n a l y s i s  i s  i n a p p r o p r i a t e  i n  c a s e s  i n v o l v i n g  i n -  

t e n t i o n a l  p r o s e c u t o r i a l  misconduct .  - I d .  a t  52 n .  7 ,  55 n .  9 .  

The p o t e n t i a l  f o r  abuse  o f  t h e  Chapman d o c t r i n e  h a s  been 

wide ly  recogn ized .  The Chapman Court  i t s e l f  no t ed  t h a t  " H a r m -  

less e r r o r  r u l e s  can work v e r y  u n g a i r  and mischievous  r e s u l t s . "  

I d .  a t  22. The f e d e r a l  a p p e l l a t e  c o u r t s  have  been cogn i zan t  o f  - 

p r o s e c u t o r s '  i n c r e a s i n g l y  misp laced  r e l i a n c e  on t h e  d o c t r i n e  f o l -  

lowing t h e  commission of  c o n s t i t u t i o n a l  e r r o r .  - -  See ,  e . g . ,  Uni ted  

S t a t e s  v .  Sanders ,  547 F.2d 1037,  1942 ( 8 t h  C i r .  1976 ) ;  u n i t e d  

S t a t e s  v.  Rodriguez,  627 F.2d 110,  113 ( 7 t h  C i r .  1980 ) ;  Uni ted  

S t a t e s  v.  Hammond, 598 F.2d 1008,  1013-1014 G5bh C i r .  1979) . 
See a l s o ,  Uni ted  S t a t e s  v .  H a s t i n g ,  76 L.Ed.2d a t  117-118 (Bren- 

nan and Mar sha l l ,  JJ.,  concu r r i ng  i n  p a r t ,  d i s s e n t i n g  i n  p a r t ) .  

A s  t h e  c o u r t  s t a t e d  i n  Uni ted  S t a t e s  v .  S t e w a r t ,  576 F.2d 50, 

56 ( 5 t h  C i r .  1978) : 

W e  c anno t ,  a s  t h e  government u r g e s ,  
a l low t h e  Chapman ha rmle s s  e r r o r  r u l e  
t o  be  a  Monday-morning q u a r t e r b a c k i n g  
a p p a l l a t e  v e h i c l e  t h a t  j u s t i f i e s  i g -  
n o r i n g  t h e  p l a i n e s t  r equ i rements  of 
e s t a b l i s h e d  c o n s t i t u t i o n a l  and proce-  
d u r a l  p r i n c i p l e s  a s  though t h e y  d i d  
n o t  e x i s t .  

Commentators have warned t h a t  t h e  au toma t i c  a p p l i c a t i o n  o f  t h e  

ha rmless  e r r o r  r u l e  by t h e  c o u r t s  cou ld  r e s u l t  i n  d e l i b e r a t e  

government misconduct  i n  f u t u r e  c a s e s .  See ,  e . g . ,  Mause, - -  

"Harmless C o n s t i t u t i o n a l  E r r o r :  The I m p l i c a t i o n s  of  Chapman 

v .  C a l i f o r n i a , "  53 Minn.L.Rev. 519,  522-554 (1369 ) ;  Note,  

" P r i n c i p l e s  o f  A p p l i c a t i o n  of  t h e  Harmless E r r o r  S t a n d a r d , "  4 1  



U.Chi.L.Rev. 616, 626 (-1974); Note, "Harmless C o n s t i t u t i o n a l  

E r ro r :  A Reappras ia l , "  83 Harv.L.Rev. 814 (1970) .  I n  f a c t ,  

a t  l e a s t  one commentator has  urged t h a t  harmless e r r o r  r u l e s  

should never  be  a p p l i e d  t o  c a s e s  of i n t e n t i o n a l  c o n s t i t u t i o n a l  

misconduct by t h e  government. F i e l d ,  "Assessing The Harmless- 

ness  of Fede ra l  C o n s t i t u t i o n a l  E r r o r  - - A Process  i n  Need of 

a  Ra t iona l e , "  125 U.Pa.L.Rev. 15 ,  29 n .  56 (1976) .  

The a p p e l l a t e  c o u r t  i n  t h e  i n s t a n t  ca ses  s b a t e d  t h a t  i n  

i t s  opinion t h e  evidence was s u f f i c i e n t  t o  overcome t h e  e r r o r .  

A s  s t a t e d  by J u s t i c e  Stevens  i n  h i s  concur r ing  opinion i n  Hast- 

i n g s ,  76 L.Ed.2d a t  111, an a p p e l l a t e  c o u r t  should n o t  f i n d  

harmless e r r o r  merely becuase it b e l i e v e s  t h a t  t h e  o t h e r  e v i -  

dence i s  overwhelming. A s  t h e  United S t a t e s  Supreme Court wrote 

i n  Kotteakos v. u n i t e d  S t a t e s ,  328 U.S. 750, 763-764 (1946):  

it i s  n o t  t h e  a p p e l l a t e  c o u r t ' s  func t ion  
t o  determine g u i l t  o r  innocence . . . . 
Nor i s  it t o  s p e c u l a t e  upon probable  re- 
conv ic t ion  and dec ide  according t o  how 
t h e  s p e c u l a t i o n  comes o u t  . . . . The 
q u e s t i o n  i s  n o t  w e r e  [ t h e  ju ry]  r i g h t  
i n  t h e i r  judgment, r e g a r d l e s s  of t h e  
e r r o r  o r  i t s  e f f e c t  upon t h e  jury .  I t  
i s  r a t h e r  what e f f e c t  t h e  e r r o r  had o r  
reasonably may be taken  t o  have had up- 
on t h e  j u r y ' s  d e c i s i o n .  The c r u c i a l  
t h i n g  i s  t h e  impact of t h e  t h i n g  done 
wrong on t h e  minds of o t h e r  men, n o t  on 
o n e ' s  own, i n  t h e  t o t a l  s e t t i n g .  

J u s t i c e  Stevens  went on t o  no te  t h a t  t h e  a p p e l l a t e  c o u r t s  a r e  

much t o o  busy t o  be  spending c o u n t l e s s  hours  pour ing over  t r i a l  

t r a n s c r i p t s  i n  an e f f o r t  t o  determine t h e  l i k e l i h o o d  t h a t  an 

e r r o r  may have a f f e c t e d  a  j u r y ' s  d e l i b e r a t i o n s .  - I d .  J u s t i c e  

Stevens  concluded t h a t ,  a l though h e  was persuaded of  t h e  high 

p r o b a b i l i t y  of t h e  de fendan t s '  g u i l t ,  he could n o t  p o s s i b l y  

s t a t e  wi th  anything approaching c e r t a i n t y  t h a t  t h e  j u r o r s  who 

had spen t  hours  d e l i b e r a t i n g  t h e  f a t e  of t h e  defendants  would 



not  have e n t e r t a i n e d  a  reasonable  doubt concerning the  g u i l t y  

v e r d i c t s  i f  t he  e r r o r  w e r e  purged from t h e  record.  

The p e r  se r e v e r s a l  r u l e  t h e r e f o r e  has t h e  d i s t i n c t  ad- 

vantages of being a  d e t e r r e n t  f o r  over-zealous prosecutors  and 

of being e a s i e r  f o r  c o u r t s  t o  adminis te r .  ( Indeed,  i f  t r i a l  

c o u r t s  were promised automatic r e v e r s a l  i n  t h i s  s i t u a t i o n ,  few- 

er cases  would reach t h e  a p p e l l a t e  c o u r t s  s i n c e  m i s t r i a l s  would 

be gran ted  r o u t i n e l y . )  These advantages and t h e  p e r  se r e v e r s a l  

r u l e  i n  t h i s  l i m i t e d  s i t u a t i o n  would thus  p r o t e c t  t h e  F i f t h  

Amendment from eros ion .  

This  comment on t h e  defendant ' s  e x e r c i s e  of h i s  c o n s t i t u -  

t i o n a l  p r i v i l e g e  of s i l e n c e  a t  t r i a l  i s  e r r o r  and r e q u i r e s  re- 

v e r s a l  wi thout  regard  t o  t h e  harmless e r r o r  d o c t r i n e  a s  h e l d  by 

t h i s  Court i n  T r a f f i c a n t e ,  David, and t h e  myriad of o t h e r  cases  

i n  t h i s  S t a t e  fol lowing those  d e c i s i o n s .  This i s  t r u e  notwith- 

s t and ing  t h e  inapp l i cab le  cases  of United S t a t e s  v. Has t ing ,  

supra;  and S t a t e  v. Murray, supra .  The r u l e  of automatic re- 

v e r s a l  when dea l ing  wi th  t h e  s u b s t a n t i a l  c o n s t i t u t i o n a l  r i g h t  

t o  remain s i l e n t  a t  t r i a l  i s  s t i l l  a l i v e  i n  F l o r i d a  and needs 

t o  remain so.  See H a r r i s  v. S t a t e ,  sup ra ;  David v. S t a t e ,  supra ;  

Brock v. S t a t e ,  supra ;  Brown v. S t a t e ,  supra ;  and T r a f f i c a n t e ,  

supra .  

I n  conclusion,  t he  words of M r .  J u s t i c e  Drew i n  Grant v. 

S t a t e ,  1 9 4  So.2d 6 1 2 ,  615-616 ( F l a .  19571, a r e  q u i t e  appropr ia te :  

The S t a t e  has undoubtedly spend 
thousands of d o l l a r s  and hundreds of 
hours have been devoted by s t a t e  of-  
f i c i a l s  and o t h e r s  i n  t h e  i n v e s t i g a t i o n  
and prosecut ion  of t h i s  appa l l an t .  Now, 
a s  i n  an i n c r e a s i n g  number of cases  reach- 
i n g  us i n  r e c e n t  y e a r s ,  we must undo a l l  
of t h a t  which has been done and send t h i s  
case  back f o r  a  new t r i a l .  To some it 



might appear t o  be s t r a i n i n g  a t  t e chn i -  
c a l i t i e s  t o  r e v e r s e  t h i s  ca se  i n  which 
l i t e r a l l y  thousands of words w e r e  spoken 
f o r  t h e  m e r e  u t t e r a n c e  of 30 words, b u t  
t h i s  r e s u l t  i s  r equ i r ed  n o t  by t h e  whims 
of i n d i v i d u a l  f e e l i n g s  of t11e J u s t i c e s  of 
t h e  Court  b u t  because t h e  law which we, 
and t h o s e  o t h e r s  who e x e r c i s e d  t h e  S t a t e ' s  
sovere ign  power i n  t h e  t r i a l  and prosecu- 
t i o n ,  a r e  sworn t o  uphold has  been pa t en t -  
l y  d i s r ega rded .  The r u l e s  which govern 
t h e  t r i a l  of persons  accused of crime i n  
ou t  c o u r t s  a r e  t h e  r e s u l t  of hundreds of 
y e a r s  of exper ience .  With t h e i r  manifold 
f a u l t s ,  they  have proven t o  b e  man's b e s t  
p r o t e c t i o n  a g a i n s t  i n j u s t i c e  by man. 



ISSUE I1 

I F  THIS COURT P3VERSES THE DECISION 
OF THE FIPST DISTRICT, THE FIRST DIS- 
TRICT MUST BE DIFECTED TO CONSIDER THE 
SENTENCING ERRORS. 

A s  no t ed  above, Respondent a t t a c k e d  h i s  s en t ence  on t h r e e  

grounds i n  t h e  F i r s t  D i s t r i c t .  That  c o u r t  d e c l i n e d  t o  reach  

t h e  i s s u e s  s i n c e  it had r eve r sed  f o r  a  new t r i a l  on t h e  above 

i s s u e .  I n  t h e  e v e n t  t h a t  t h i s  Cour t  r e v e r s e s  t h e  d e c i s i o n  o f  

t h e  F i r s t  D i s t r i c t  on t h e  comment on s i l e n c e  i s s u e ,  the reby  

a f f i r m i n g  h i s  c o n v i c t i o n ,  respondent  r e q u e s t s  t h a t  t h e  F i r s t  

D i s t r i c t  b e  g iven  t h e  oppo r tun i t y  t o  add re s s  t h e  s en t enc ing  

errors. 



V CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a son ing ,  and c i t a t i o n  

of  a u t h o r i t y ,  as t o  I s s u e  I ,  respondent  r e q u e s t s  t h a t  t h i s  Court  

approve t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t .  A s  t o  I s s u e  11, 

i f  t h e  F i r s t  D i s t r i c t  i s  r e v e r s e d ,  t h i s  cause  must be  remanded 

t o  t h e  F i r s t  D i s t r i c t  w i th  d i r e c t i o n s  t o  c o n s i d e r  t h e  s e n t e n c i n g  

errors. 
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