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SYMBOLS AND REFERENCES 

I n  t h i s  b r i e f ,  t h e  Complainant, The F l o r i d a  Bar,  

w i l l  be r e f e r r e d  t o  a s  "The Bar", Respondent, Gary H. Neely 

w i l l  be r e f e r r e d  t o  a s  "respondent"  o r  "Mr. Neely". S i l a s  E. 

Conner w i l l  be r e f e r r e d  t o  a s  " M r .  Conner". 

The fo l lowing  symbol w i l l  be used: 

"R" f o r  r eco rd  on appeal .  



ARGUMENT 

P O I N T  I 

THERE WAS NO CLEAR AND CONVINCING EVI-  
DENCE SUBMITTED THAT DEMONSTRATES THAT 
MR. NEELY VIOLATED FLA. BAR INTEGR. RULE 
1 1 . 0 2 ( 3 ) ,  ( 4 )  and D.R.  9-102(3) and ( 4 ) .  

FLA. BAR INTEGR. RULE 11 .02(3)  r e q u i r e s  a lawyer t o  

r e f r a i n  from: 
" (Doing) any a c t  con t r a ry  t o  
honesty,  j u s t i c e ,  o r  good morals,  
whether t h e  a c t  i s  committed i n  
t h e  course  of  h i s  r e l a t i o n s  a s  
an a t t o r n e y  o r  o therwise .  " 

FLA. BAR INTEGR.  RULE 11 .02(4)  r e q u i r e s :  

"Money o r  o t h e r  p rope r ty  e n t r u s t e d  
t o  an a t t o r n e y  f o r  a s p e c i f i c  
purpose,  i nc lud ing  advances f o r  
c o s t s  and expenses,  i s  he ld  i n  
t r u s t  and must be  a p p l i e d  on ly  
t o  t h a t  purpose. Money and 
o t h e r  p rope r ty  of c l i e n t s  coming 
i n t o  t h e  hands of  an a t t o r n e y  a r e  
n o t  s u b j e c t  t o  counter-c la im o r  
s e t - o f f  f o r  a t t o r n e y s  f e e s  and a 
r e f u s a l  t o  account f o r  and d e l i v e r  
ove r  such p rope r ty  and money upon 
demand s h a l l  be deemed a conversion.  
This  i s  n o t  t o  i nc lude  t h e  r e t e n t i o n  
of  money o r  o t h e r  p rope r ty  upon 
which t h e  lawyer has  a v a l i d  l i e n  
f o r  h i s  s e r v i c e s  o r  t o  p roc lude  t h e  
payment of agreed f e e s  from proceeds 
o f  t r a n s a c t i o n s  o r  c o l l e c t i o n s . "  

Respondent does n o t  argue wi th  t h e  B a r ' s  s ta tement  of  

t h e  law a s  expressed i n  P o i n t  I. Respondent acknowledges t h a t  

Re fe ree ' s  f i n d i n g s  on review cannbt be  reversed  u n l e s s  t hey  

a r e  c l e a r l y  erroneous o r  a r e  n o t  supported by t h e  evidence.  

E labo ra t e  reargument of t h e  p o i n t s  r a i s e d  i n  Respondent 's  



i n i t i a l  b r i e f  i s  n o t  neces sa ry ,  a s  t h e  r e c i t a t i o n  o f  t h e  

t es t imony  a s  o u t l i n e d  i n  Respondent 's  B r i e f  demons t ra tes  t h a t  

t h e  evidence was s o  c o n f l i c t i n g  and s o  c o n t r o v e r t e d  t h a t  t h e  

Bar f a i l e d  t o  prove by " c l e a r  and convincing evidence"  t h a t  

M r .  Neely v i o l a t e d  any d i s c i p l i n a r y  r u l e s .  S ince  t h e  c l e a r  

and convincing s t a n d a r d  was n o t  s a t i s f i e d ,  t h e  R e f e r e e ' s  

f i n d i n g s  o f  g u i l t  were n o t  suppor ted  by t h e  record .  

I t ' a p p e a x s  t h a t  t h e  F l o r i d a  B a r ,  i n  f a c t ,  a g r e e s  w i t h  

t h e  Respondent ' s  p o s i t i o n  t h a t  t h i s  was a t r i a l  i n  which every  

p5ece of  evidence w a s  c o n t r o v e r t e d  n o t  on ly  by t h e  Respondent 

b u t  by t h e  F l o r i d a  B a r ' s  most impor tan t  w i tne s s ,  Mr. Conner. 

The Bar t a k e s  no p o s i t i o n  on t h e  p o i n t  r a i s e d  by t h e  Respondent 

t h a t  even M r .  Conner d i d  n o t  know e x a c t l y  how t h e  money was 

going t o  be  used t h a t  h e  p a i d  t o  N r .  Neely. The Bar a l s o  does  

n o t  t a k e  any p o s i t i o n  on t h e  c l e a r  ev idence  t h a t  showed M r .  

Conner t o  be  i n a c c u r a t e  a s  t o  what money was p a i d  t o  M r .  Neely 

f o r  t h e  purpose  of  paying Ford Motor Company and what money 

was p a i d  t o  M r .  Neely f o r  t h e  purpose  o f  paying M r .  Neely f o r  

h i s  s e r v i c e s .  

The Bar contends  t h a t  M r .  Neely v i o l a t e d  a d i s c i p l i n a r y  

r u l e  because  he d i d  n o t  use  money g iven  t o  him f o r  t h e  purpose  

f o r  which it was given.  The evidence,  submi t ted  a t  t h e  h e a r i n g  

however, does  n o t  suppo r t  t h a t  p o s i t i o n  and t h e  f i n d i n g  by t h e  

Refe ree  t h a t  M r .  Neely v i o l a t e d  F l a .  Bar I n t e g r .  Rule 11 .02(3)  

and ( 4 )  shou ld  be  reversed .  



ARGUMENT 

P O I N T  I1 

THERE WAS NO CLEAR AND CONVINCING EVI -  
DENCE SUBMITTED WHICH DEMONSTRATED THAT 
MR. NEELY VIOLATED D. R. 3-104 ( C )  ( D )  o r  
D.R.  1-102 ( A )  ( 6 ) .  

D.R. 3-104(C) and ( D )  r e q u i r e  t h a t :  

( C )  " (The lawyer)  e x e r c i s e  a high s t anda rd  
of c a r e  t o  a s s u r e  compliance by t h e  
non-lawyer personne l  and t h a t  t h e  
i n i t i a l  and con t inu ing  r e l a t i o n s h i p  
wi th  t h e  c l i e n t  must be t h e  respon- 
s i b i l i t y  o f  t h e  employing a t t o r n e y . "  

( D l  "The ded ica t ed  work o f  non-lawyer 
personne l  s h a l l  be such t h a t  it w i l l  
a s s i s t  on ly  t h e  employing a t t o r n e y  
and w i l l  be merged i n t o  t h e  lawyers 
completed product .  The lawyer s h a l l  
examine and be  r e s p o n s i b l e  f o r  a l l  
work d e l e g a t e d  t o  non-lawyer 
personne l . "  

D.R. 3-104 ( C )  and ( D )  have never  been i n t e r p r e t e d  by 

t h i s  Court .  Therefore ,  t h e  b read th  o f  t h e  a p p l i c a t i o n  of t h i s  

r u l e  i n  d i f f e r e n t  c i rcumstances  has  never  been determined.  

Obviously, some per imeter  should be  set t o  de te rmine  e x a c t l y  

how much supe rv i s ion  a lawyer must supply non-lawyer personnel .  

Obviously, t h e  Bar advocates  a p o s i t i o n  t h a t  any e r r o r  

committed by non-lawyer personne l  w i t h i n  t h e  l awyer ' s  f i r m  

au toma t i ca l ly  s u b j e c t s  t h e  lawyer t o  d i s c i p l i n a r y  proceedings .  

I n  e f f e c t ,  t h e  Bar appa ren t ly  advocates  t h a t  t h i s  p a r t i c u l a r  

d i s c i p l i n a r y  r u l e  ho lds  a lawyer s t r i c t l y  l i a b l e  f o r  a l l  a c t s  

of  t h e  l awyer ' s  non-lawyer personn$l.  



As already argued in Point I1 of Respondent's initial 

brief, such a reading of this disciplinary rule works undue 

hardships on lawyers. Lawyers cannot be expected to supervise 

every employee under them for every act they may or may not do. 

If they were or are required to do this, than this, in effect, 

takes time away from their major responsibility which is 

practicing law. Lawyers are not accountants, they are not 

C.P.A.'s, and in a lot of cases, lawyers generally tend to be 

poor businessmen. Therefore, if a lawyer, as in this case, 

allocates his trust accounting and bookkeeping procedures to 

a third person, the lawyer should be protected from Ear 

prosecution if that bookkeeper makes an error. 

In this case, there was evidence which demonstrated 

that the bookkeeper percieved payments by Mr. Conner as attorneys 

fees due Mr. Neely. This was a reasonable perception for the 

bookkeeper to have, especially in light of the nunbrous legal 

services Mr. Neely had rendered on behalf of Mr. Conner, for which 

he had not been paid. 

Therefore, again the evidence submitted by the Bar failed 

to meet the clear and convincing standard necessary for Mr. 

Neely to have been found guilty of violating this particular 

rule and the decision of the Referee should be reversed. 



ARGUMENT 

POINT I11 

BASED UPON THE EVIDENCE SUBMITTED, THE 
REFEREE'S RECOMMENDATION THAT THE RESPONDENT 
BE SUSP'ENDED FOR A PERIOD OF SIX MONTHS IS 
OVERLY SEVERE. 

A l l  t h e  cases  c i t e d  by t h e  F lo r ida  Bar i n  support  of 

t h e i r  p o s i t i o n  involve ins tances  where t h e  lawyer has i n t e n -  

t i o n a l l y  committed an a c t  cont rary  t o  t h e  c l i e n t ' s  i n t e r e s t .  

In  t h i s  p a r t i c u l a r  case,  M r .  Neely d id  not  do anything inten-  

t i o n a l l y  t o  h i s  c l i e n t .  Any accounting e r r o r  was t h e  r e s u l t  

of personnel e r r o r  o r ,  a t  t h e  most, t h e  r e s u l t  of a  lkg i t ima te  

d i spu te  between M r .  Neely and h i s  c l i e n t  i n  regard t o  a t to rneys  

f ees .  

Because of t h e  lack of any i n t e n t i o n  on t h e  p a r t  of 

M r .  Neely and due t o  t h e  c o n f l i c t i n g  evidence submitted a t  

t r i a l ,  a  s i x  month suspension i s  over ly  severe  and should be 

reduced i f  n o t  vacated e n t i r e l y .  



CONCLUSION 

The c l e a r  and convincing evidence d i d  n o t  show t h a t  

M r .  Neely was g u i l t y  o f  v i o l a t i n g  e i t h e r  t h e  F l o r i d a  Bar 

Code of  P r o f e s s i o n a l  R e s p o n s i b i l i t i e s  o r  t h e  F l o r i d a  Bar 

I n t e g r a t i o n  Rules,  and t h e r e f o r e ,  t h e  f i n d i n g s  should be 

reversed .  
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