
No. 66,914 

THE FLORIDA BAR, Complainant ,  

v .  

GARY H .  NEELY, Respondent.  

[ January  29, 19871 

PER CURIAM. 

The F l o r i d a  Bar f i l e d  a  one-count complaint  a g a i n s t  Gary 

H .  Neely, a  member of  t h e  b a r .  A f t e r  a  h e a r i n g ,  t h e  r e f e r e e  

recommended t h a t  iqeely be  found g u i l t y  o f  v i o l a t i n g  d i s c i p l i n a r y  

r u l e s  1 -102(A)(6)  (conduct  adve r se ly  r e f l e c t i n g  upon f i t n e s s  t o  

p r a c t i c e  l a w ) ,  3-104(C) ( i nadequa t e  s u p e r v i s i o n  of  nonlawyer 

pe r sonne l  t o  a s s u r e  compliance w i th  a p p l i c a b l e  p r o v i s i o n s  of  t h e  

Code of  P r o f e s s i o n a l  R e s p o n s i b i l i t y ) ,  3-104(D) ( f a i l u r e  e i t h e r  t o  

adequa te ly  s u p e r v i s e  nonlawyer pe r sonne l  and o r  t o  t a k e  r e spons i -  

b i l i t y  f o r  work d e l e g a t e d  t o  them) , 9-102 ( B )  ( 3 )  ( i nadequa t e  t r u s t  

account  r e c o r d  keeping)  , and 9-102 ( B )  ( 4 )  (misuse of  t r u s t  funds)  , 

a s  w e l l  a s  a r t i c l e  X I ,  r u l e s  11 .02 (3 )  ( a )  (conduct  c o n t r a r y  t o  

hones ty ,  j u s t i c e ,  o r  good mora l s )  and 11 .02(4)  (ma in t a in ing  inad-  

equa t e  t r u s t  account  r e c o r d s  and misusing t r u s t  funds)  o f  t h e  

i n t e g r a t i o n  r u l e .  I n  l i g h t  of  t h e s e  f i n d i n q s ,  t h e  r e f e r e e  recom- 

mended t h a t  Neely be suspended f o r  a  p e r i o d  o f  s i x  months and 

t h e r e a f t e r  u n t i l  he  proves  r e h a b i l i t a t i o n .  Although w e  adopt  t h e  

r e f e r e e ' s  f i n d i n g s  o f  f a c t ,  w e  d i s a g r e e  w i th  t h e  recommended 

six-month suspens ion  and i n s t e a d  suspend Neely f o r  a  p e r i o d  o f  

t h r e e  months w i t h  a  two-year p e r i o d  of p r o b a t i o n  t h e r e a f t e r .  

According t o  t h e  r e f e r e e ' s  r e p o r t ,  Neely r e p r e s e n t e d  M r .  

S i l a s  E .  Conner i n  t h e  s e t t l e m e n t  of  a  law s u i t  t h a t  Ford Motor 



C r e d i t  Corpora t ion  (Ford)  had b rought  a g a i n s t  him. Ford had 

o b t a i n e d  an  e a r l i e r  judgment a g a i n s t  Conner and,  pu r suan t  t o  t h e  

June  9 ,  1983 s e t t l e m e n t  agreement,  Conner was t o  pay Ford one 

hundred d o l l a r s  p e r  month toward s a t i s f a c t i o n  of  t h a t  judgment. 

Neely i n s t r u c t e d  Conner t o  make t h e  payments t o  him. Neely 

a s s u r e d  Conner t h a t  he  would d e p o s i t  t h e s e  payments i n t o  an  

escrow account  from which he would pay Ford.  A l l  b u t  one of  t h e  

checks Conner s e n t  t o  Neely bo re  t h e  n o t a t i o n  "v s .  Ford" o r  

"Ford ."  Conner s p e c i f i c a l l y  i n t ended  a l l  o f  t h e  checks  t o  be 

a p p l i e d  toward t h e  amount due on t h e  Ford judgment and d e l i v e r e d  

them i n  t r u s t  f o r  t h a t  purpose .  

A f t e r  making payments a s  i n s t r u c t e d  f o r  approximate ly  a  

y e a r ,  Conner l e a r n e d  t h a t  Neely had f a i l e d  t o  forward any of t h e  

payments t o  Ford.  When Conner ques t i oned  Neely abou t  t h e  money, 

Neely i n s i s t e d  t h a t  he  had s e n t  Ford a l l  t h e  payments. Subse- 

q u e n t l y ,  Conner f i l e d  a complain t  w i t h  t h e  F l o r i d a  Bar ,  a sk ing  it 

t o  look i n t o  t h e  m a t t e r .  Neely t h e n  p r epa red  a l e t t e r  from 

Conner t o  t h e  F l o r i d a  Bar d a t e d  September 25, 1984 and i n s i s t e d  

t h a t  Conner s i g n  i t  b e f o r e  Neely would r e fund  t h e  $1,350 Conner 

had p a i d  him. The l e t t e r  con t a ined  a number o f  f a l s ehoods  excu l -  

p a t i n g  Neely from a l l  f a u l t  and r e q u e s t e d  t h a t  Conner ' s  compla in t  

a g a i n s t  Neely be  withdrawn. When Conner r e f u s e d  t o  s i g n  t h e  

l e t te r ,  Neely i n i t i a l l y  r e f u s e d  t o  r e fund  t h e  money. H e  d i d ,  

however, e v e n t u a l l y  r e t u r n  Conne r l s  money on October 2 ,  1984. 

The r e f e r e e  a l s o  found t h a t  Neely had k e p t  i nadequa t e  t r u s t  

accoun t  r e c o r d s ,  had never  d e p o s i t e d  Conne r l s  payments i n t o  an  

escrow o r  t r u s t  a ccoun t ,  had f a i l e d  t o  p rov ide  Conner w i t h  an 

account ing  of  h i s  f unds ,  and had f a i l e d  t o  s u p e r v i s e  h i s  book- 

keeper  adequa t e ly .  Moreover, t h e  r e f e r e e  found no ev idence  i n d i -  

c a t i n g  t h a t  Neely pos se s sed  any s o r t  o f  v a l i d  l i e n  upon Conner ' s  

funds .  

Neely c h a l l e n g e s  t h e  r e f e r e e ' s  f i n d i n g s ,  c l a im ing  t h a t  he 

i s  i nnocen t  o f  a l l  charges  and t h a t  t h e r e  was i n s u f f i c i e n t  

ev idence  t o  c o n v i c t  him. More s p e c i f i c a l l y ,  Neely a rgues  t h a t  he  

unders tood t h e  funds  i n  q u e s t i o n  t o  be payments of f e e s  charged 



f o r  p r e v i o u s  l e g a l  work handled f o r  Conner. Neely a l s o  contends  

t h a t  he  d i d  n o t  f a i l  t o  s u p e r v i s e  h i s  bookkeeping pe r sonne l  

adequa t e ly .  W e  canno t  ag r ee .  

A r e f e r e e ' s  f i n d i n g s  of  f a c t  a r e  presumed c o r r e c t  and w i l l  

be  upheld u n l e s s  c l e a r l y  e r roneous  and l a c k i n g  i n  e v i d e n t i a r y  

s u p p o r t .  The F l o r i d a  Bar v .  Marks, 492 So.2d 1327 ( F l a .  1 9 8 6 ) ;  

The F l o r i d a  Bar v. S t a l n a k e r ,  485 So.2d 815 ( F l a .  1 9 8 6 ) ;  - The 

F l o r i d a  Bar v.  P r i c e ,  478 So.2d 812 ( F l a .  1985 ) .  I n  t h e  i n s t a n t  

c a s e ,  t h e  r e f e r e e  h a s  c i t e d  t o  t h e  s p e c i f i c  pages  i n  t h e  r e c o r d  

t h a t  s u p p o r t  each  f i n d i n g  o f  f a c t .  A f t e r  r ev iewing  bo th  t h e  

r e f e r e e ' s  r e p o r t  and t h e  r e c o r d ,  w e  conclude t h a t  s u b s t a n t i a l  

competent ev idence  s u p p o r t s  t h e  r e f e r e e ' s  f i n d i n g s  of  f a c t  and 

t h e  cor responding  recommendations o f  g u i l t .  Accord ing ly ,  w e  

adop t  t h e s e  f i n d i n g s  and recommendations. A s  f o r  t h e  recommended 

d i s c i p l i n e ,  however, w e  f i n d  t h a t ,  based on t h e  cha rge s ,  f a c t s ,  

and c i r cums t ances  invo lved  i n  t h i s  c a s e ,  a  six-month suspens ion  

i s  unduly s e v e r e  and w e  i n s t e a d  suspend Neely f o r  t h r e e  months t o  

be  fo l lowed by a  two-year p e r i o d  of  p r o b a t i o n .  So t h a t  Neely can  

make ar rangements  t o  p r o t e c t  h i s  c l i e n t s '  i n t e r e s t s ,  t h i s  suspen- 

s i o n  w i l l  be  e f f e c t i v e  t h i r t y  days  from t h e  f i l i n g  o f  t h i s  opin-  

i o n .  Neely s h a l l  a c c e p t  no new b u s i n e s s  d u r i n g  t h i s  t h i r t y - d a y  

p e r i o d .  

Accordingly ,  Neely i s  hereby suspended from t h e  p r a c t i c e  

o f  law i n  t h i s  j u r i s d i c t i o n  f o r  a  p e r i o d  o f  t h r e e  months w i t h  a  

two-year p e r i o d  o f  p r o b a t i o n  t h e r e a f t e r .  Judgment f o r  c o s t s  i n  

t h e  amount o f  $1,102.94 i s  hereby e n t e r e d  a g a i n s t  Neely,  f o r  

which sum l e t  e x e c u t i o n  i s s u e .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and ADKINS, OVERTON, EHRLICH, SHAW and BARKETT, JJ. ,  
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. THE FILING OF A MOTION FOR REHEARING SHALL 
NOT ALTER THE EFFECTIVE DATE OF THIS SUSPENSION. 
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