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information as part of an attack of the assessment of the

Property Appraiser.




because he would be entitled to assail the assessment
through whatever manner he chose. Thus, since relevancy is
the issue, if such information would be relevant for the
taxpayer then it certainly would be relevant for the
Property Appraiser. Relevancy can't be one-sided. It has
also been stated that as constitutional officers, the
actions of tax assessors are clothed with a presumption of
correctness, and that a taxpayer can overcome this
presumption, only through appropriate allegations and proofs
excluding every reasonable hypothesis of legal assessment.

(Folsom v. Bank of Greenwood, 97 Fla. 426, 120 So. 317.

District School Board of Lee County v. Askew, 278 So.2d4 272

Fla. 1973.

The taxpayer in the instant case does not wish to
permit the Property Appraiser to be able to defend his
assessment employing the same standard which has been
repeatedly announced by the Court and other Courts
throughout the state. The requirement that a taxpayer must
overcome a legal assessment with allegations and proofs
excluding every reasonable hypothesis, necessarily carries
with it the corollary that the Property Appraiser may defend
his assessment on any legal basis permitted. The taxpayer
simply does not want the Property Appraiser to be able to
defend it by obtaining information from the taxpayer which
may prove that the assessment of the Property Appraiser is

correct, or perhaps too low. Such information could




certainly be used to impeach any determination of value made
by the taxpayer.

The taxpayer seeks to avoid that which seems so
obvious, by contending that he is only attacking one of the
assessments and that this has been previously approved by
Florida Courts. No Florida Court has ever approved that
which the taxpayer seeks in the case at bar. The case
relied upon by the taxpayer for its statement that Courts
have approved a challenge to only one part of an assessment,
dealt with the situation where the taxpayer only desired to
contest the value of the land and not the value of the

improvement. See Haines v. Leonard L. Farber Company, 199

So.2d 311 (Fla. 2 DCA 1967) and Homer v. Highleah Race

Ccorp., Inc., 249 So.2d 491 (Fla. 3 DCA 1971). The "portion"

of the ad valorem tax assessment referred to in the Homer
case was a portion of the property, not one factor of the
method used in arriving at the value. The taxpayers state
that they wish only to challenge the capitalization rate
which is but one factor or part of the formula used in
employing the income approach to value.

In order for the taxpayers in the case at bar to
prevail they must make a complete case for relief by
excluding every reasonable hypothesis of a legal assessment
against it. This burden is on the taxpayer and is not
altered by the fact that it is the Property Appraiser who
has initiated the action. Thus it is the taxpayer's burden

to prove that the actual income derived from the property,




would not sustain the assessment of a Property Appraiser.
In actuality, this should be the taxpayers burden. Thus, if
the taxpayer does not prove this by furnishing such
information to the Court, it could not have completed a case
for equitable relief because it would not have excluded
every reasonable hypothesis of a legal assessment.

At page 36 of its brief, the taxpayer recognizes
and acknowledges that the Property Appraiser, in the instant
case is entitled to challenge the PAAB decision ". . . by
the same means afforded the taxpayer.". If this is true,
and it certainly is, then, since the taxpayer could
challenge the assessment by producing actual income data
then the Property Appraiser should be able to.

Twice in its brief the taxpayer contends that
allowing the Property Appraiser to obtain income and expense
information even though the value on the property was
arrived at with hypothesized income and expense information,
would deny a taxpayer due process rights. This is certainly
not correct. In this case, and in fact in all ad valorem
assessment cases where the value is disputed, it is the
total amount of the assessment which is at issue, not a
specific factor in the methodology employed. 1In the main
brief of this Amicus, the income approach to value is set
forth and examples are used showing how it operates. That
which the taxpayer fears is readily obvious from an

examination of such formula. That is, if the hypothesized




income was too low the assessment could have been higher if
actual income data had been used.

The posture of the present suit is significant
because it is not postured as is suggested by the taxpayer.
The posture is as follows:

The Property Appraiser filed suit asserting that
the proper value of the taxpayer's property is
$18,101,841.00. The taxpayers contend that the proper value
is $16,291,656.00, which is the amount as reduced by the
special master and accepted by the PAAB. So the outcome of
the suit and the end result sought is to establish the

proper value of the taxpayer's property. The taxpayer and

the Property Appraiser are approximately $2,000,000.00
apart.

The taxpayer wishes to "play-like" this is not the
situation by contending that the only gquestion before the
Court is the correctness of the 7.94 percent capitalization
rate applied to the net operating income by the Property
Appraiser. But the issue before the Court is the
correctness of the assessment as established by the Property
Appraiser. 1In this posture then the legal issue involved in
the suit is the proper assessed value of the taxpayer's
property. It is generally stated that to be admissible
evidence must be relevant and material. Stated otherwise,
admissible evidence is that evidence which is relevant and
material and not barred by some exclusionary rule. See

Florida Evidence, by Spencer A. Gard, page 128, and 129. 1In
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Prior v. Oglesby, 50 Fla 248 (39 So. 599), it is stated that

whatever evidence is offered which will assist in knowing
which party speaks the truth of the issues in an action is
relevant, and when to admit it, does not override other
formal rules of evidence, it should be received.

Applying these general principles in the situation
in the case at bar the information sought by the Property

Appraiser meets both tests for admissibility. It is

relevant because it will have a tendency to prove a material
fact such fact being the proper assessment of the taxpayer's
property, and it is material because the actual income from
the property is logically and legally relevant to the issue
before the Court, which is the proper assessment on the
taxpayer's property. It would be relevant and material both
from the standpoint of being presented by the Property
Appraiser in his case in chief, and it would also be

relevant and material from the standpoint of impeaching the

determination of the value of the taxpayer's property as

contended by the taxpayer. Also see Herzog Inc. v. Lincoln

Road, Inc., 182 So.2d 53 (Fla. 3 DCa 1956), Baugher v.

Boley, 63 Fla. 75, 58 So. 980, and 110 So.2d 654, cert. den.
361 U.s. 847, for L. ed. 24 86, and 80 S.Ct. 102.
The information sought by the Property Appraiser squarely
meets the test of admissibility; it is both material and
relevant, and the trial judge protected the furnishing of

such information with a protective order of confidentiality.
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POINT II

SECTION 195.027(3), F.S., DOES AUTHORIZE

A PROPERTY APPRAISER TO OBTAIN ACCESS TO

FINANCIAL RECORDS AFTER, A PROPERTY

APPRAISER HAS ARRIVED AT A DETERMINATION

OF THE VALUE OF A PARTICULAR PARCEL OF

PROPERTY AND EXTENDED SAME ON THE TAX

ROLL.

The argument under this point was not directly
addressed by the taxpayer in its brief, although the
involved statute is referred to at pages 21, 22, and 23 of
the taxpayer's brief. 1Inasmuch as the taxpayer has not
chosen to address the argument made by Amicus under this
point, it must be assumed that the taxpayer has conceded
that it cannot rebutt said argument. This seems correct
inasmuch as neither the taxpayer nor the decision of the
third district being reviewed recognize that the statute
must be construed so as to apply to the Department of
Revenue and the Auditor General as well as the Property
Appraiser. As soon as this is recognized, the decision of
the third district with regard to its interpretation of the
statute is immediately seen to be incorrect. Thus the
limitations imposed on the statute by the third district,
limiting access to pre-assessment situations is obviously
incorrect. The statute itself, does not suggest by any
expressed language that it should be limited to
pre-assessment situations, and as pointed out in the prior
brief, the Auditor General and the Department of Revenue,

are also within the ambit of the statute and their functions

will generally occur after a Property Appraiser has arrived
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at his assessment. Thus the clear meaning of the language
of the statute is that it is available both in
pre-assessment and post-assessment situations where the need
exists., And it certainly exists in a situation where a
Property Appraiser's assessment is being contested on the

grounds that it is too high.

CONCLUSTION

The Amicus respectfully submits that the decision
of the Third District Court should be quashed and set aside
and that this Court should enter a decision finding that
actual income data is admissible and discoverable in the
case at bar.

RESPECTFULLY SUBMITTED on this the ‘(9 day of

S

December, 1985.
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