


This Honorable Court in answering the certified question in

Brumley chose to not rely in Rhoden, but instead
V. Snow, 462 So.2d 455 (Fla. 1985)* and held:

The instant case is con-
trolled by State v. Snow,
. . wherein we held that
where the trial court fails
to follow the mandatory re-
quirements of the senten-
cing statute, a defendant
may not be precluded from

raising this point on appeal

because he failed to object
in the trial court.
" Brumley, supra, at 1282,

relied;on State

This Court's opinion in Brumley by its language expressiy

limited Snow and Brumley to the case where '"the trial court

fails to follow the mandatory requirements of the sentencing

statute." This Court's Brumley opinion disavowec

District's contention that according to Rhoden 't

poraneous objection rule is not present in

process . . Petitioner will further assert th

| the Fifth
he contem-
the seﬁtencing

1at thié Court's

opinion in Brumley and acceptance of jurisdiction in thq instant

|
case confirm that the contemporaneous objection rule applies

|
at sentencing where the trial court complies with the statutory

requirements, and thus the defendant is précluded from challenging

the validity vel non of retention over a life sentence, when no

objection was heard from the defense at the time

* This Court in Snow at 456 cited with approvgl_ﬁhe
First District's decision in Cofield v. State, and limi

of sentencing.

-ed

its decision in Snow to the cases, unlike here, where 'the
trial court fails to follow the mandatory requirements of

[§947.16(3) (a)]" at 457.
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20, 1985,

POINT II

THE TRIAL COURT PROPERLY RETAINED
JURISDICTION OVER ONE-THIRD OF THE
APPELLANT'S SENTENCE OF "LIFE
IMPRISONMENT'" PURSUANT TO SECTION
947.16(3), FLORIDA STATUTES (1981).

The Fourth District Court in its opinion of March

in the instant case (Exhibit I, page 2) stated:

The second issue is whether retention
of jurisdiction over a life sentence is
appropriate. As stated by the Third
District Court of Appeal in a case
apparently not involving failure to
make a contemporaneous objection,

"where a court imposes a life sen-
tence, Section 947.16(3) [retention
of jurisdiction] is inoperable .

and the defendant's entitlement to
parole consideration is solely con-
trolled by the separate statutory
requirement that he be required to
serve no less than twenty-five years
before becoming eligible for parole."
Cordero-Pena v. State, 421 So.2d 661,
(Fla. 3d DCA 1987). See also Brown
V. State, 460 So.2d 988 (Fla. %th DCA
1984); Kosek v. State, 448 So.2d 57
(Fla. 5th DCA 198%y. "We agree with
this rationale and therefore hold that
attempted retention of jurisdiction
over a portion of a life sentence
constitutes an illegal sentence and
is error of fundamental proportion.

Petitioner will point out that Respondent in the

instant case was convicted of sexual battery pursuant to

§ 794.011(3) (R 808, 809, 815).
(3) is a felony life punishable '"by a term of imprisonment for
life or a term of years not less than 30" when the life felony

(as in the case sub judice) is committed prior to October 1,
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1983. See §775.082(3)(a) Florida Statutes (1983). Therefore,

unlike the defendant in Cordero-Pena v. State, 421 So.2d 661

(Fla. 3d DCA 1982), Respondent's entitlement to parole consider-
ation is not controlled by §775.082(1), which deals only with
capital offenses, and requires the defendant "to serve no less
than 25 years before becoming eligible for parole."

Petitioner submits that § 947.16(3) Florida Statutes

1983 providing for retention of jurisdiction by the trial court
over parole releases is applicable to all convictions of any
enumerated offenses without regard to whether the sentence im-
posed is for a specific term or for life. See Judge Cowart's

concurring opinion in Gaskin v. State, 415 So.2d 131 (Fla. 5th

DCA 1982). Petitioner, further asserts that if the Legislature
had intended to limit the authority of a trial court to retain
jurisdiction over a life imprisonment term, it would have
placed such a limitation in the statute. Section 947.16(3) was
originally passed by the Legislature and became effective on
June 19, 1978. Prior to the paséage of § 947.16(3), this

Court in Alvarez v. State, 358 So0.2d 10 (Fla. 1978) had held

that a life sentence was not impermissibly indefinite. Thus,
the Legislature was aware that a permissible maximum sentence
for many of the enumerated offenses under § 947.16(3) was life
imprisonment. It is the function of the legislature, not the
courts to define criminal offenses and to prescribe maximum
punishments to be imposed upon those found guilty of them. See

Albernaz v. United States, 450 U.S. 333, 101 S.Ct. 1137, 67 L.Ed.
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2d 275 (1981); Rummel v. State, 445 U.S. 263, 100 S.Ct. 1133,

63 L.Ed. 2d 382 (1980). Had the Florida Legislature intended
to proscribe the applicability of § 947.16(3) to sentences law-
fully imposed in accordance with the pronouncements of Alvarez

v. State, supra, the Legislature would have done so. Addition-

ally, Petitioner points out that although § 947.16(3) has been
amended in 1982 first to substitute "an initial parole interview"
for '"parole" in the first sentence, and second to substitute
"half" for '"third" in the second, third, and fourth sentences -
See Laws 1982, c. 82-171, §9; and again in 1983 to allow re-
tention over one-third of the sentence as opposed to one-half -
See Laws 1983, c. 83-131 §9; the Legislature has not seen the
need to proscribe § 947.16(3)'s application when dealing with

a life sentence.

In the instant case, the trial court has permissibly
sentenced Respondent to the maximum period provided by law. The
trial court deciding it would be necessary and prudent to retain
jurisdiction over Respondent's life sentence, fully complied
with the mandatory requirements of § 947.16(3). Using the
Standard Mortality Tables (R 761) the trial court determined
that since Respondent was 33 years old at sentencing, the tables
projecting an expected life of 36 years, he could retain juris-
diction for 12 years or one-third of Respondent's '"expected"
life sentence.

The problem the District Courts around the State

have seen with retention over a life sentence is that ''a life
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span is immeasurable' Cordero-Pena, supra, at 661, thereby

the conclusion that:

[Wlhere a life sentence

is imposed, Section 947.16(3)
. is inopposite. Since
a life span is immeasurable,
no calculation of the length
of time jurisdiction can be
retained can be made.

Woodson v. State, 439 So.2d 976, 977 (Fla. 3d DCA 1983). See also,
Brown v. State, 460 So.2d 988, 989 (Fla. 4th DCA 1984); Kosek v.
State, 448 So.2d 57, 58 (Fla. 5th DCA 1984); Willis v. State,

447 So.2d 283 (Fla. 2d DCA 1983); Rodriguez v. State, 424 So.2d
892 (Fla. 3d DCA 1982).

Petitioner would submit that one third of a life
sentence is amenable to computation as the trial court in the
instant case demonstrated. Petitioner acknowledges that in

Alvarez v. State, 358 So.2d 10, 12 (Fla. 1978), the Florida

Supreme Court held that mortality and life expectancy are
irrelevant to limitations on the terms of incarceration set
by the Legislature, but submits that Alvarez' limitation
should be applied to the situation in which an individual's
life expectancy should be used to mark the longest term
which a particular defendant should serve, not the shortest.
Appellee asserts that insurance actuarial tables can be
reasonably used to determine a defendant's life expectancy,
for the sole purpose of determining the length of a trial
court's retention of jurisdiction under Section 947.16(3),

Florida Statutes. See, e.g. Alvarez v. State, 358 So.2d at

13 (Boyd, J., concurring in part, dissenting in part).
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Under the facts of the case at bar by using the
mortality tables, the trial court established a definite term

of years for retention of jurisdiction. In Watson v. State,

437 So.2d 702, 705 (Fla. 4th DCA 1983), the Fourth District
in dicta stated:

When a defendant is
sentenced to life or
a term of years in
excess of any reason-
able life expectancy,
we believe some evi-
dence, such as mor-
tality tables, must
be presented to es-
tablish a reasonable
basis for the trial
court's determination
as to the period of
time for which juris-
diction may be
retained.

In Watson, though, the defendant had been sentenced to 99 years
in prison, not a life sentence. The Fourth District felt that

99 years would exceed greatly the life expectancy of a 28 year
old person, and therefore held that ''33 years is not the
practical equivalent of one-third of life.'" Id. at 705. There-
fore the Fourth affirmed the conviction but wvacated the provision
for retention and remanded to give the state and the trial court
an opportunity to present evidence, such as mortality tables,

to establish a reasonable basis for the period of time of re-
tention of jurisdiction. On review by this Honorable Court in

State v. Watson, 453 So.2d 810 (Fla. 1984), the issue of the

mortality tables was not reached in view of the fact that the
defendant Watson was sentenced to 99 years - a definite term

of years, as opposed to a life sentence - and this Court in
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‘Harmon v. State, 438 So.2d 369 (Fla. 1983) had previously held

that a term of years isAEQE an indefinite term of years, and
therefore the trial court could retain jurisdiction over 33
years or one-third of a 99 year term. In Harmon, at 371,

this Court made the point very clear when it held that retention
of jurisdiction over 200 years of a 600-years term of imprison-
ment was perfectly lawful, reasoning:

Thus a court may

impose consecutive terms
of definite imprisonment
even though each term it-
self may exceed that par-
ticular defendant's life
expectancy. The fact
that one-third of the com-
bined total of the consec-
utive terms of imprison-
ment may exceed a partic-
ular defendant's life ex-
pectancy does not render
the terms in excess of
the statutory maximum of
life imprisonment. A
person who commits sev-
eral first-degree fel-
onies each punishable by
life imprisonment has no
ground for complaint ab-
out a sentence which may
and probably will result
in his spending the rest
of his life in prison.
Id. at 370,371.

It is important to note that the trial court in the
instant case desired to retain jurisdiction over Respondent’'s
life sentence, and the trial court was entitled to pursuant to
§ 947.16(3). The argument that one third of a life sentence
is not amenable to computation and therefore tetention here
must be reversed may be appealing on its surface, but it totally

fails to address § 944.30, Florida Statutes (1983) which provides
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that life sentences may be commuted to a specific term of
. years if certain conditions are met. The entire statute reads

as follows:

944,30 Life prisoners; commutation
to term for years. - - Any prisoner who
is sentenced to life imprisonment, who
has actually served 10 years and has
sustained no charge of misconduct and
has a good institutional record, shall
be recommended by the department for a
reasonable commutation of his sentence,
and if the same be granted, commuting
the life sentence to a term for years,
then such prisoner shall have the
benefit of the ordinary commutation,
as if the original sentence was for
a term for years, unless it shall be
otherwise ordered by the Board of
Pardons.

It is important to note that there is a mandatory

duty placed upon the Department of Corrections to notify the

. Board of Pardons (now the Cabinet sitting in clemency cases)
whenever a life-sentenced inmate has completed 10 years of
his sentences with a clean prison record. This notification
is automatic, and the Department of Corrections is left
without any discretion not’to initiate proceedings to have
life sentences commuted to a term of years.

Thus, there is very real possibility that someone
with a life sentence will have his term commuted to a term
of years if his prison conduct is good. However, if this
argument is accepted, then the trial court will not be able to
retain jurisdiction over one-third of the life sentence be-
cause at the time the sentence is commuted, it will be too

late for the trial judge to enter an order retaining juris-
‘ diction.
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The situation would be especially egregious if the
following hypothetical is considered. Under the new sentencing
guidelines, § 921.001(8), Fla. Stat., makes it abundantly clear
that someone who receives a life sentence cannot be paroled - -
such persons can be released only by "an executive order granting

clemency. The provisions of chapter 947 shall not be applied

to such person." (Emphasis added) On the other hand, someone

convicted of a capital felony (ostensibly a more serious crime
than the life felony) would be eligible for parole after 25
years if the argument is accepted. Surely, this would be an
absurd result, which is contrary to the well settled rule of
statutory construction that statutes are not to be construed

to reach absurd results. Dorsey v. State, 402 So.2d 1178 (Fla.

1981). That principle, coupled with another well known rule
of statutory construction, i.e., courts should construe
statutes to give effect to all of their provisions, Cilento
v. State, 377 So.2d 663 (Fla. 1979), leads to an almost
inescapable conclusion that a trial court must be able to retain
jurisdiction over someone who commits a life felony, and carrying
the argument to its conclusion surely the Legislature intended
that trial courts could retain jurisdiction ovef defendants who
committed life felonies.

In summary, it is the Petitioner's contention that

Cordero-Pena should not control a situation like in the instant

case, because if a trial court does not retain jurisdiction of

a life sentence at the time it is imposed, it will be too late
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to attempt to retain jurisdiction once the life sentence is
commuted to a term of years pursuant to § 944.30. Therefore,
since sexual battery is a crime for which retention of juris-

diction is statutorily proper, and is punishable by life im-

prisonment, or a term of years, and the trial court specified
a definite mumber of years for the retention of jurisdiction,

this Honorable Court can distinguish Cordero~Pena, and approve

the trial court's use of mortality tables. Contrary to the
Fourth District's Opinion, the sentence was legal and in com-
pliance with §§ 794.011(3), 775.082(3)(a) and 947.16(3); chere-
fore, the trial court did not commit fundamental error. Accord-
ingly the State urges the Court to affirm Respondent's sentence
as stated by the trial court.

Finally, the Fourth District in itsvopinion in the
instant case (Exhibit 1, page 2) stated:

We also point out that
it was our error to re-
tain jurisdiction over
one-third of each of
appellant's consecutive
sentences.

Petitioner acknowledges that § 947.16(3) in its last sentence

provides: When any person is convicted

of two or more felonies and
consecutive sentences are
imposed, then the jurisdic-
tion of the trial court
judge as provided herein
applies to one-third of the
total consecutive sentences

imposed.
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The trial court sentenced, Respondent as follows:

I'm going to retain it
[jurisdiction] for one-
third of the 36 years,
12 years with regard
to the sexual battery
matter.

With regard to the

aggravated assault,

one-third of five

would be something

more than a year. (R 762)
The Fourth District then decided to remand to the trial court
for'restructuring of the sentence to impose an appropriate
period of retention over the five-year sentence on Count II."

This Court has already determined that §947.16(3),

providing the trial court's authority to retain jurisdiction, is

constitutional. See Borden v. State, 402 So.2d 1176 (Fla. 1981);

Harmon v. State, supra, 438 So.2d at 370. But should this Court

now decide that the trial court should not have used the
mortality tables to arrive at the one-third definite period,
Petitioner respectfully requests that this Court remand the
instant case back to the trial court for its determination

whether to resentence Respondent to a life sentence without

retaining jurisdiction, or to a term of years so it can retain

jurisdiction over one-third of such term of years. See, e.g.,

Villery v. Parole and Probation Commission, 396 So.2d 1107,

1112 (Fla. 1981); Pizzaro v. State, 403 So.2d 1364 (Fla. 4th

DCA 1981); Durham v. State, 304 So.2d 146, 148 (Fla. 3d DCA

1974).
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CONCLUSION

/~GEORGINK] JIMENEZ/OROSA
. Assistant Attoriey General

Based on the facts and foregoing argument,
Petitioner urges this Honorable Court to reverse the Fourth
District's Opinion of March 20, 1985, and to affirm Respondent's

conviction and sentences as determined by the trial court.

Respectfully submitted,

JIM SMITH
Attorney General
Tallahassee, Florida

- Chpea

111 Georgia Avenue, Suite 204
West Palm Beach, Florida 33401
Telephone: (305) 837-5062

Counsel for Petitioner

CERTIFICATE OF SERVICE

September, 1985.

I HEREBY CERTIFY that a true copy of the foregoing
has been furnished by courier to JEFFREY ANDERSON, Asgistant
Public Defender, Counsel for Respondent, 224 Datura Street,

13th Floor, West Palm Beach, Florida, 33401, this 9th day of
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