


• 
If this case results in a new rule of law, as PNI urges, that 

a public body with implied authority to finance must nevertheless 

have express authority to refinance, the decisions of this court 

described below will be emasculated. Moreover, numerous municipal 

utilities in Florida (such as those in the New Smyrna Beach, Trud­

nak, Key West, and Daytona Beach cases) will be strapped with an 

absurd, pointless holding: Although a utility has implied power 

to issue bonds for capital improvements, it may not refinance 

those bonds until expressly authorized by the legislature. 

• 

This Court has repeatedly refused to limit the power of an 

issuer in the manner urged by PNI. Advance refunding, indeed, 

even "double" advance refunding, of bonds issued for public pro­

jects is a legal and legitimate method of local government finan­

cing. cf. State v. City of Sunrise, 354 So. 2d 1206 (Fla. 1978) • 

There is no public policy reason to treat bonds for refunding 

differently than bonds for capital improvements. Refundings are 

merely a renewal and continuation of existing debt. State v. City 

of Miami, 155 Fla. 180, 19 So. 2d 790 (1944), State v. City of 

Okeechobee, 99 Fla. 617, 127 So. 339 (1930). From the standpoint 

of both the issuer and the bondholder, a bond for refunding pur­

poses is the same as a bond for capital improvements. The ~ 

of security being issued is identical, the only difference is the 

purpose for which it is issued. A refunding is simply a method 

of recasting existing debt on terms more favorable than the 

existing terms. This Court has long recognized the character of 

bonds issued for refunding purposes:

• 
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• 
The theory of the cases so holding is that, 
since the bonds are not the debt itself, but 
the legal evidence of the existence of the 
debt, the issuance of refunding bonds for the 
purpose of discharging an existing legal 
indebtedness, originally incurred in accor­
dance with the constitutional requirement, 
does not create a new debt or impose any new 
liability against the taxpayers or their prop­
erty within the meaning of such constitutional 
provision, but merely renews and continues in 
a changed form the original existing indebted­
ness which was originally created in confor­
mity with the Constitution. State v. City of 
Okeechobee, supra, at 340. 

In State v. City of Miami, 155 Fla. 180, 19 So. 2d 790 (1944), 

the city requested validation of bonds to refund previously issued 

water revenue bonds. Although Miami had express authority in its 

charter to issue bonds, it had no express power to refund them, 

once issued. However, the Court found that power to be necessarily 

•� 
, I' d 4 hol'd1ng:�1mp 1e, 

While there may be no specific power in the 
[charter] to refund bonds once issued, it does 
not follow that authority to refund may not be 
implied from authority to issue originally; 
nor is doubt reasonable that a municipality 
empowered to undertake certain obligations may 
renew them at a substantial saving to the 
people. 

* * * 
We find no difficulty in holding that power 
expressly granted to issue bonds payable from 
revenue includes the power to refund those 
bonds upon terms more favorable to the obligor­
city. The conclusion is in entire harmony 
with our frequent expressions that refunding 
bonds are but a renewal and continuation of 
the existing debt. Id. [emphasis supplied] 

4The State's argument that "Dillon's Rule" (cf. Jacksonville 

• 
Electric Light Company v. City of Jacksonville, 36 Fla. 229, 18 
So. 677, 680 (1895» precluded Miami's refunding was expressly 
rejected. Id. 
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If refunding bonds are but a renewal of the existing debt, there 

4It is no reason to require express authority for them merely because 

the� existing debt arose from implied authority. 

This Court followed the holding of the Miami case in State 

v. Escambia County, 52 So. 2d. 125 (Fla. 1951). There, too, the 

county had express authority to issue bonds for improving its 

public beach facilities, but it had no express authority to re­

fund. Despite the contention of the state that the bonds were 

invalid absent such express authority, this Court held that the 

Legislature had granted the county the power to refund by in­

ference. Id. at 129. See also Juvenal v. Dixon, 99 Fla. 936 

128 So. 27 (1930) where this Court held that the issuance of 

bonds by a special tax school district for refunding purposes was 

valid despite the lack of express authority where "the district 

4It is assuming no new obligation or additional debt", but is only 

"providing for the liquidation of its existing debt •••• " Id. 

at 30. 

Public policy demands that municipal utilities such as OUC 

have the power to refund debt from time to time. Indeed, where 

(as in this case) a municipal utility can effect substantial 

savings by refunding, it has not only the legal authority, but 

also the responsibility, to do so. In Daytona Beach, this Court 

held: 

A municipal corporation can and should run the 
utility enterprises which it may be authorized 
to own with the same degree of business pru­
dence, conservative business judgment, and 
sound fiscal management as would be applied 

4It� 
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•� 
to a private enterprise of the same general� 
character. To that end the vestiture of 
power upon a municipality to own and operate 
certain public utilities for the benefit of 
its inhabitants implies that it is given such 
power charged with a responsibility to so 
manage and operate the same and deal with the 
earnings thereof as will be for the best ad­
vantage of the public service required to be 
rendered. 158 So. 305 [Emphasis supplied.] 

In New Smyrna Beach, this Court reaffirmed that the above language 

is still the law in Florida: 

In [Daytona Beach] ••• we clearly held that 
when a municipality is endowed with the power 
to acquire certain public utilities then the 
very act of endowment implies that the city is 
given that power charged with a responsibility 
to manage and operate the plants and to deal 
with the earnings to the best advantage of the 
public service required to be rendered. Any 
prohibition or restriction upon such power 
must be expressly stated in the charter. 132 
So. 2d. 150 [Emphasis supplied.] 

• OUC's charter contains no prohibition whatsoever against re­

funding its debt for the benefit of the ratepayers. oue has 

received the thoughtful, well considered advice of its staff, its 

underwriter and its financial advisor that it and its ratepayers 

will enjoy substantial savings and added future financial flexi­

bility by refunding. (A:300, 305-06, 343-44, 346-47, 357, 371-72) 

Thus, under Daytona Beach and New Smyrna Beach, OUC not only may, 

but also has a responsibility, to refund its debt. 

The trial court mistakenly embraced the argument that the 

purpose of the bonds (i.e., refunding) made OUC's authority to 

issue a question of fact to be determined de novo as a part of 

the validation process. In fact, the authority of oue to issue 

• long term debt was established fifty years ago in Evans--decided 
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even before OUC's powers were expanded in 1961--and consistently 

~	 recognized in at least thirteen validations since Evans. (A:347) 

Indeed, in the three separate validation proceedings for the bonds 

which are now to be refunded, the question of OUC's authority was 

consistently ratified--not as a question of fact, but as a matter 

of law (A:180-199). Note that, like this case, one series of 

those bonds was validated and issued for refunding purposes. 

(A:230) This Court has stated: 

Public policy demands that we adhere to our 
many holdings that a validation decree once it 
becomes final puts to rest all questions which 
were raised in the validation as well as all 
questions which could have been raised. 
Lipford v. Harris, 212 So. 2d 766 (Fla. 1968) 

Given that these bonds are to be issued only to refund other OUC 

bonds previously validated, the only matter properly before the 

trial court is that involving OUC's exercise of previously rec­
~ 

ognized authority in accordance with the spirit and intent of the 

law.� Cf. McCoy Restaurants, Inc. v. City of Orlando, 392 So. 2d 

252 (Fla. 1980). OUC's authority to issue the bonds is unchanged 

and, under the doctrine of stare decisis, should not be subject 

to challenge. As this Court observed in In Re: Seaton's Estate, 

154 Fla. 446, 18 So. 2d 20, 22 (Fla. 1944): 

In general, when a point has once been settled 
by judicial decision it should, in the main, 
be adhered to, for it forms a precedent to 
guide the courts in future similar cases. Es­
pecially is this so when a decision ••• affects 
the validity of a certain mode of transacting 
business ••• and a change of decision will 
necessarily confuse or invalidate transactions 
entered into and acted upon in reliance upon 
the law as judicially construed. [Emphasis 
supplied] 

~ OUC seeks to refinance over $500,000,000 of outstanding bonds-­
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bonds which were correctly validated in reliance on this Court's 

opinions in Evans and New Smyrna Beach and its predecessors. 

OUC's authority and responsibility to save its ratepayers money 

by refunding its current debt should not be prevented by the 

trial court's erroneous judgment. This Court should reverse and 

reaffirm OUC's authority to do so. 

II.� AS A FUNDAMENTAL PRINCIPLE OF LAW IN BOND VALIDATIONS, 
THE PROPERLY CONSIDERED BUSINESS JUDGMENTS OF PUBLIC 
AGENCIES LIKE OUC ARE NOT SUBJECT TO BEING REVIEWED 
AND OVERTURNED BY TRIAL COURTS. 

Paragraphs 2 and 3 of the trial court's Final Judgment said, 

in effect, that the authority of OUC to issue bonds was an issue 

of fact to be determined by the evidence: 

• 
2. Based on the evidence presented to this 

court, the court finds that the implied 
authority relied upon by the plaintiff, 
OUC, Chapter 61-2589, Section 2, Laws of 
Florida, is not sufficient implied 
authority to allow this court to depart 
from the essential requirements of law. 

3.� • •• the Court must consider the ••• evi­
dence before it to determine the authority 
of [OUC to issue bonds]. (A:33) 

As previously noted, whether a public body has authority to issue 

bonds is a question of law, not fact. Either it exists as a 

matter of law or it does not. The only factual question properly 

before the trial court was whether OUC has legally exercised the 

authority it has as a matter of law. 

Reviewing OUC's proceedings to determine whether its authority 

has been legally exercised does not include reviewing OUC's busi­

• 
ness judgment. If the trial court predicated its evidentiary 
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• 
findings on improper or inadequate business judgments by OUC (as 

was urged by both the State and PNI), it erred and must be reversed. 

OUC offered ample, uncontroverted, unimpeached evidence: (i) 

• 

that the bonds are expected to result in millions of dollars in 

savings to OUC and its rate-payers; (ii) that in calculating such 

projected savings, OUC's underwriter used reasonable assumptions 

based on current market conditions; (iii) that in deciding to 

proceed with the refunding, OUC received expert advice from both 

Merrill Lynch, its managing underwriter, and M. G. Lewis & Co., 

Inc., its financial advisor, regarding the benefits which OUC 

could expect from the refunding; and (iv) that OUC had business 

reasons for the refunding independent of the projected savings, 

(i.e., acquiring increased future financial flexibility through 

an updated bond resolution). (A:344-48, 355, 360-61, 371-72) 

Based on these factors, OUC determined that the bonds should be 

issued. The trial court legally cannot go behind OUC's deter­

mination and review whether these factors are accurate, whether 

OUC's determination to issue the bonds based on such factors is 

reasonable, or whether OUC's proposed plan of finance is finan­

cially or economically feasible. 

In the case of Town of Medley v. State, 162 So. 2d. 257 (Fla. 

1964), the town attempted to validate public improvement bonds 

payable from revenues of its water system and other sources. The 

trial court invalidated the bonds on several grounds, one of 

which was that "the proposed plan of financing was unreasonable 

• 
and not financially and economically feasible under the facts 
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and circumstances ••• and would eventually result in depriving 

• the Town of its traditional and necessary operating expenses." 

ld. at 258. This Court rejected that reasoning: 

We have consistently ruled that questions of 
business policy and judgment incident to the 
issuance of revenue issues are beyond the 
scope of judicial interference and are the 
responsibility and prerogative of the govern­
ing body of the governmental unit in the 
absence of fraud or violation of legal duty. 

* * * 
••• the courts do not have the authority to 
substitute their judgment for that of officials 
who have determined that revenue certificates 
should be issued for a purpose deemed by them 
to be in the best interest of those whom they 
represent. The responsibility of the courts 
in such proceedings is primarily that of deter­
mining whether the issuing body has the power 
to act and whether it exercised that power in 
accordance with law. 

• A contrary holding would make an oligarchy 
of the courts giving them the power in matters 
such as this to determine what in their opinion 
was good or bad for a city and its inhabitants 
thereby depriving the inhabitants of the right 
to make such decisions for themselves as is 
intended under our system of government. ld. 
at 258-59. [Emphasis supplied] 

One year later, in State v. Manatee County Port Authority, 

171 So. 2d 169 (Fla. 1965), this Court similarly rejected an 

attack on the feasibility of a proposed port facility project, 

the revenues of which would be used to service debt on bonds: 

We have held that the fiscal feasibility of 
a revenue project is an administrative deci­
sion to be concluded by the business judgment 
of the issuing agency. Such problems as the 
advisability of the project and its income 
potential, must be resolved at the executive 
or administrative level. They are beyond the 

• 
scope of judicial review in a validation pro­
ceeding. ld. at 171. [Emphasis supplied] 
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With specific regard to financings by municipal utilities, the 

~ unequivocal holding of this Court in the Daytona Beach case, 

supra, governs this validation proceeding: 

A municipal corporation can and should run the 
utility enterprises which it may be authorized 
to own with the same degree of business pru­
dence, conservative business judgment, and 
sound fiscal management as would be applied 
to a private enterprise of the same general 
character. To that end, the vestiture of 
power upon a municipality to own and operate 
certain public utilities for the benefit of 
its inhabitants implies that it is given such 
power charged with a responsibility to ••• 
deal with the earnings thereof as will be for 
the best advantage of the public service re­
quired to be rendered •••• Questions of business 
policy are therefore beyond the scope of judi­
cial interference unless some charge of negli­
gence, fraud, or violation of legal duty is 
made as a predicate for the attack. Id. at 
305 [emphasis supplied] 

This specific holding was reaffirmed by this Court some 28 years 

~ later in New Smyrna Beach. 132 So. 2d. at 150. 

The business judgment rule is not affected by the fact that 

the bonds are being issued for refunding purposes. In State v. 

Florida State Turnpike Authority, 134 So. 2d 12 (Fla. 1961), in 

which bonds were validated for refunding purposes, this Court 

held that: 

Moreover, the question of the fiscal soundness 
or advisability of refunding the $64,000,000 
of 3.25% bonds with bonds bearing an interest 
rate of close to 5% is also a matter involving 
the exercise of business judgment and this 
Court is without any authority to substitute 
our opinion in the matter for that of the 
Authority. Id. at 19. 

Indeed, unlike OUC's effort here to secure a lower interest rate 

on its debt, the Turnpike Authority was actually increasing its 

~
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interest rate. Yet, even in the face of a refinancing with higher 

• interest rates, this Court refused to interfere with the business 

judgment of the governmental body issuing the bonds. 

The Medley case above, is particularly indicative of the 

lengths to which this Court has gone to avoid reviewing business 

judgments. In Medley, the trial court invalidated the bonds in 

part because the town had not gotten "recognized disinterested 

tax, fiscal and municipal advice" regarding the contract to sell 

the bonds. This Court admitted that the town apparently never 

got any such advice, but refused to consider the argument: 

While good business practice dictates that a 
city obtain such advice before contracting to 
sell its bonds, we know of no legal require­
ment that it do so. 162 So. 2d at 259. 

Thus, even where the record shows that the public body has re­

• ceived either no advice or bad advice, the courts still do not 

interfere. 

The State admitted at the hearing that under Florida law the 

trial court's review of business judgments in connection with 

bond issues is clearly prohibited. (A:105) The State argued, 

however, that the rule applies only where the authority to issue 

bonds is express, not implied. (A:I05) According to the State, 

because OUC's authority to issue bonds derives from its general 

charter power "to do all things necessary or required to carry 

into effect [its specified charter powers]" (§ 2, Ch. 61-2589, 

Laws of Florida), OUC must show that the refunding is "necessary 

or required." (A:I05) 

• 
Neither the State nor PNI offered any authority for the court 
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to deviate from the business judgment rule. Indeed, there is 

• none. Nor is there any public policy reason for an exception 

to the rule. Because OUC relies on implied authority to finance 

does not change the exigencies of managing a municipal utility. 

OUC and its staff and consultants are still the persons experienced 

and equipped to consider the numerous complex factors, both objec­

tive and subjective, which must bear on the multitude of business 

decisions to be made daily. The courts are no better able to 

second-guess OUC's judgment merely because the power to finance 

is implied, not express. 

In summary, to the extent it substituted its judgment for 

OUC's, the trial court erred and should be reversed • 

• 

•� 
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• 
CONCLUSION 

The trial court erred in ruling that OUC was required to have 

either "explicit" authority to issue bonds or evidence of "suffi­

cient implied authority" to do so. As a matter of law, OUC has 

implied authority to issue bonds and to refund bonds once issued. 

OUC requests that this Court reverse the lower court's deci­

sion and direct it to enter an order validating the proposed bonds. 

Respectfully Submitted,� 

GRAY, HARRIS & ROBINSON, P.A •� 

• 
Q~'\l~PHI~. TRS 

•� 
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