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andconvincin thou h 
er reasonsma . It is 

or resentencing, and the 
are therefore affirmed. 

Id, at 9 FLW 2419. 

Thus, when a trial judge's departure from the sentencing 

guidelines is predicated upon at least one clear and convincing 

reason and the sentence imposed is within the statutory parameters 

for the convicted offense,2 the sentence must be affirmed not­

withstanding the presence of one or more impermissible reasons. 

To hold otherwise would inhibit the listing of all reasons con­

sidered by the trial judge to constitute a bona fide basis for 

departure in the particular case and have the insalubrious ef­

fect of compelling the trial judge to search for and list only 

those reasons enjoying judicial approval in an effort to insure 

that his sentencing decision will withstand appellate scrutiny. 

This result would make a mockery of the guidelines and assign the 

highest priority to form rather than substance. In fact, this 

premise formed the basis for Judge Nimmons' well-reasoned dissent 

2 The First and Fifth districts have evidently rejected the 
notion that the extent of departure is subject to appellate
review so long as the sentence imposed is within the statutory 
parameters for the convicted offense. See, Albritton v. State, 
supra; Bogan v. State, sZara,as clarifIeCI September 7, 1984; 
Hankey v. State, So.. (Fla. 5th DCA 1984), 9 FLW 2212; 
Mincey v. State, So.2d (Fla. 1st DCA 1984), 9 FLW 2341; 
Whitlock v. State, So.2d (Fla. 5th DCA 1984), 9 FLW 2390; 
Johnson v. State, So.2d (Fla. 1st DCA December 21, 1984), 
Case No. AW-172. This position is consistent with this Court's 
holding that " ... this Court has long been committed to the pro­
position that if the sentence is within the limits prescribed by 
the Legislature, we have no jurisdiction to interfere."· Banks 
v. State, 342 So.2d469, 470 (Fla. 1976). Accord Brownv. State, 
13 So.2d 458 (Fla. 1943); .Weathington v.· State, 262 So.2d 724 
(Fla. 3d DCA 1972), cert.denied, 265 So.2d 330 (Fla. 1972), 
cert. denied, 411 U.S. 968 (1973). 
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in Young v. State, 455 So.2d 551 (Fla. 1st DCA 1984), where 

he stated: 

Having concluded that there was a clear and con­
vincing reason for the trial court to depart from 
the guidelines, I am of the view, contrary to the 
implications from the expressions in the majority's 
opinion, that we need not examine the other reasons 
articulated by the trial court for not imposing a 
sentence within the guidelines range. The majority 
seems to have been persuaded by the defendant's 
argument that if one or more of the reasons stated 
for departing from the guidelines was not "clear 
and convincing," then the case must be remanded for 
resentencing even though there was at least one 
clear and convincing reason stated by the trial court 
as to why the guidelines sentence was not appropriate. 
I totally disagree. 

Even though some of the articulated reasons may not 
qualify as clear and convincing reasons under Rule 
3.701(d)(II), at least one was. Under such circum­
stances, I do not understand why this court should 
be expected to examine all of the other reasons in 
order to determine whether they, too, would permit 
departure from the guidelines. Once the appellate 
court determines that an articulated clear and con­
vincing reason existed for the trial court's impo­
sition of a sentence outside the guidelines, further 
inquiry into the reasons should not be required. 
I believe this approach is consistent with the law 
and comports with logic and reason. Moreover, I 
believe a contrary approach will be an invitation 
to a resourceful defense counsel to urge the kind 
of flyspecking review which, I believe, even the 
framers and proponents of sentencing guidelines 
never intended. Frequently, conscientious trial 
judges articulate numerous reasons for imposition of 
a particular sentence, and it is healthy that they do 
so in order that all interested persons will know why 
the court did what it did. But if we adopt the appel­
lant's approach to sentence review under the guidelines, 
we will be compelled to examine each and every reason 
mentioned by the trial court. And if, for example, 
only one of five reasons is fourid to be wanting, the 
case will have to be remanded for resentencing, with 
all of the attendant costs associated therewith inclu­
ding the costs of transporting the prisoner to the 
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sentencing court from whatever state corrections 
institution to which he may have been assigned. 
Such further erosion of the goal of finality in 
the criminal judicial process is, in my view, 
uncalled for. 

A further argument advanced by appellant as to why 
this court should be required to scrutinize every 
reason stated by the trial court for departing from 
the guidelines is that a reason which does not re­
ceive this cour~'s imprimatur as a clear and con­
vincing reason or departure may, n.evertheless, be 
reflected in th term of years imposed by the court. 
I would express y reject that argument. Once it is 
determined that there was a clear and convincing 
reason for imposing a sentence under the guidelines, 
the trial court should be accorded the discretion, 
which it had prior to the advent of sentencing guide­
lines, to impose any sentence within the statutory 
range. 

Unless the appellate courts of this state are pre­
pared to take over the sentencing function, we need 
to be vigil.ant i~ resisting various inroads now being
urged in the present glut of cases wending their way 
through our system, which inroads would inexorably 
lead towards the development of the district courts 
of appeal as, fof all practical purposes, the senten­
cing courts of t is state. I regret the direction 
the majority has charted for this court. (Emphasis
original) . 

Young v. State, sUEra, rt 553, 554, Nimmons, J., dissenting. 

In the case at barl' the trial judge set forth the following 

written statement of rersons for departing from the guidelines, 

noting on the scoresheer this was a plea (R.59) which was also 

repeatedly reflected in the transcript of the proceedings (T.2l-23, 

29,	 32-33, 44, 73~74): I 

1.	 Victim w~s a uriifonned police officer; 

2.	 Act was ~one in wilful, aggressive, 
premeditrted manner;· . 

15 



• 3. Act was done during commission 
of a theft and burglary; 

4.	 Act was committed for pecuniary 
gain; 

5.	 Victim did not provoke defendant's 
actions. 

• 

(R.59) 

Initially, Petitioner notes that the trial judge complied with 

the writing requirement of Fla.R.Crim.P. 3701(d)(11) and further­

more, on the record expanded emphatically on his reasons for 

departure (T.67-75). Petitioner submits that the one written 

reason which the lower court found to be a clear and convincing 

reason for departure was properly relied upon by the trial 

judge and formed an adequate basis upon which to predicate a 

departure. Indeed, the lower court emphatically found the 

trial court's statement that the victim was a police officer 

(A.7) shot by the Respondent with the police officer's own gun 

while the officer was attempting to arrest the Respondent to 

be a clear and convincing reas?n for departure as evidenced by 

its well-reasoned opinion: 

We come now to theltrial court's statement 
that the victim wa$ a uniformed police of­
ficer. While we have found no Florida case 
directly holding that this reason can justify 
a sentence in excess of the recommended guide­
lines, the fact that a law enforcement officer 
is the victim of the crime has been held to 
justify the crime qeing elevated.to a higher 
degree, see, ~. lEx parte Murry, 455 So.2d 
72 (Ala. 1984) (murder of police officer 
capital off~hse); and affords a rational basis 

•	 16 



• 
for the reclassification of a crime to a 
higher offense, see, ~'. Street V . State , 
383 So.2d 900 {Fla. l~~ (Section 784.07, 
Florida Statutes, making battery upon a law 
enforcement officer a felony, does not vio­
late equal protection clause by the special 
treatment it gives to police officers as 
victims of batteries); Landra'liv. State, 
365 So.2d 695 (Fla. 1978) (same);Sdverino 

• 

v. State, 356 So.2d 269 (Fla. 1978) (same). 
Again, where the victim of a killing is a 
law enforcement officer on active duty, 
that fact is prope~ly considered an aggra­
vating circumstance supporting the imposi­
tion of the death penalty. See Jones v. 
State, 440 So.2d 570 (Fla. 1m) (an aggra­
vating circumstance under Section 921.141(5)(g), 
Florida Statutes, is that capital felony was 
committed to disrupt or hinder the lawful exer­
cise of any governmental function or the en~ 
forcement of laws); Tafero v. State, 403 So. 2d 
355 (Fla. 1981), cert.denied, 455 U.S.983, 
102 S.Ct. 1492, 71 L.Ed.2d 694 (1982); see 
also Ex parte Dobard, 435 So.2d 1351 (A~ 
I"9"'S'J), cert. denied, U.S. , 104 S.Ct. 
749, 79 L.Ed.2d 203 (1984) (aggravating cir ­
cumstance where capital felony committed for 
purpose of avoiding lawful arrest); Calhoun 
v. State, 297 Md. 563, 468 A.2d 45 (1983), 
cert. denied, U.S. ,104 S.Ct. 2374, 
80 L.Ed.2d 846 (1984) (aggravating circum­
stance where victim is law enforcement officer 
killed in performance of duties); Tichnell v. 
State, 297 Md. 1, 468 A.2d 1 (1983), cert. 
denied, U.S. ,104 S.Ct. 2374 80 L.Ed. 
2d 846 (1984) (same). 

There thus appears to be little question "[t]here 
is a special interest in affording protection 
to . . . public servants who regularly must risk 
their lives in order to guard the safety of other 
persons and property." Roberts V. Louisiana, 
43lU.S.633, 636, 97 S.Ct. 1993, 1995, 52 L.Ed. 
2d 637, 641 (1977). Since, as can be seen, the 
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• the protection of police officers is a 
. valid societal obj ective which justifies 
legislation making police officers a 
special class of crime victim, .we see 
no reason why a court may not validly 
pronourice as a reason for departing 
from sentencing guidelines that a de­
fendant who chooses·to make a police 
officer acting in the line of duty the 
victim of his crime is to be treated 
different than a defendant who commits 
the same crime upon an ordinary citizen. 
Cf. Smith v.State, 682 P.2d 1125 (Alaska 
Ct. App.1984) (where statute specified 
as aggravating factor justifying non­
presumptive sentence that the defendant 
knowingly directed the conduct constitu­
tingtheoffense at, among others, a law 
enforcement officer, sentence in excess 
of presumptive sentence upheld).(A~9-l0) 

• 
Petitioner further respectfully reminds this Honorable 

Court that the sentence imposed was also the result of a nego­

tiated plea. The declared policy of this state is to encourage 

plea negotiations and agreements. Fla.R.Grim.P.3.l7l(a), Bell v. 

State, 435 So.2d 478 (Fla. 2d DCA 1984). In this instant case, 

Respondent accepted a plea, knowing and uriderstanding that the 

• 18 



• maximum sentence he could receive was thirty-four (34) years 

in the State Penitentiary with a three (3) y.ear minimum mandatory 

provision as to Count V, the attempted first degree murder charge 

(T.23). In Bell, supra, the court held" ... a departure from 

the guidelines is clearly warranted when there is a plea bargain 

which specifies the permissible sentence . . . the appellant was 

bound b~ his contract." This Honorable Court has long noted that 

"a bargrined guilty plea is in large part similar to a contract 

betweenl society and the accused, entered into on the basis of a 

perceivrd mutality of advantage." State ex reI Miller v. Swanson, 

411 So. d 875, 877 (Fla. 2d DCA 1981). Moreover, the court in 

Ke 

•
 
appears directly on point, most succinctly stated:
 

A negotiated plea which includes an agreement 
that the defendant may be sentenced to imprison­
ment for a period of time in excess of the new 
sentencing guidelines (although within the mini­
mum and maximum sentence limitations provided 
by law) is a clear and sufficient reason for 
departure from those guidelines. See, Fla.R. 
Crim.P. 3.70l(b)(6). 

In sum, the trial judge relied upon one valid reason and 

the acc pted plea negotiation, as well as four inv~lid reasons 

to supp rt his departure from the guidelines an concomitant 

imposit on of sentences within the statutory parameters for the 

convict d offenses. See Florida Statutes §775.082. Accordingly, 

the dec sion of the lower tribunal should be quashed and the 

judgeme ts and sentence imposed by the trial court should be 

• affirme . 

19
 



CONCLUSION
 

•	 This Court, in answering the question certified by 

the 1 tribunal must necessarily determine what constitutes 

clear convincing reasons for departure and what standard 

of re iew should be applied to sentencing guidelines cases. 

ased on recent decisions of the district courts,Weems 

v. St te, supra, Manning v. State, supra, and Garcia v. State, 

supra, the United States Supreme Court's decision in Lockett 

v. Oh·o, supra, and United States v. Grayson, supra, and the 

prosc iptions found in Fla.R.Crim.P. 3.701, Petitioner contends 

that purposes of departure, the trial court may consider 

and r upon plea negotiations and any factors concerning the 

•	 natur and circumstances of the offense as well as the defen­

dant's background, which is not precluded from consideration by 

Fla.R.Crim.P. 3.70l(d)(6)(11). Bell v.State, supra, State ex 

reI M·ller v. Swanson, supra, Key v. State, supra. 

Since the sentencing function has been traditionally recog­

nized as an area where the trial courts exercise discretion 

which, until the advent of the guidelines, was almost wholly 

unbri led, Respondent maintains that the only proper standard 

of re whether the trial court, in departing, abused its 

discr Addison v. State, Supra; Garciav. State, supra; 

•	 20 



4It Hi s v. State, supra; Albritton v. State, supra; Murphy v. 

State, supra; Santiago v. State, supra. In applying this 

rd of review, a well established appellate principle, 

Sava v. State, supra,Martin v. State, supra, which has been 

in substance in recent guidelines cases decided by the 

courts, Bogan v. State, supra, SwainV.State, supra, 

=-,~---,-!~_v~'.......;;.S...;;.t.=:a...;;.t-=-e, supra, Webster v.State, supra, Albritton v.
 

supra, Higgs v. State, supra, Hankey V. State, supra, 

v. State, supra, Whitlock v. State, supra, and Johnson v. 

supra, dictates that where a trial judge's departure from 

the guidelines is predicated upon at least one clear 

and reason and the sentence imposed is within the 

ory parameters for the convicted offense, the sentence 

4It must e affirmed notwithstanding the presence of one or more 

impe issible reasons. 

ccordingly, Petitioner respectfully urges this Court to 

the decision of the lower court, affirm Respondent's 

and sentences, and answer the certified question as 

WHEN A TRIAL JUDGE'S DEPARTURE FROM THE 
SENTENCING GUIDELINES IS PREDICATED UPON 
AT LEAST ONE CLEAR AND CONVINCING REASON 
AND THE SENTENCE IMPOSED IS WITHIN THE 
STATUTORY PARAMETERS FOR THE CONVICTED 
OFFENSE, THE SENTENCE MUST BE AFFIRMED 
NOTWITHSTANDING THE PRESENCE OF ONE. OR 
MORE IMPERMISSIBLE REASONS. 

4It
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