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STATEMENT OF THE CASE 

The Defendant, was charged by in format ion  wi th  two 

counts  of D . U . I .  manslaughter  under Sec t ion  860.01(2) and 

two counts  of  manslaughter  under Sec t ion  782.07, F l o r i d a  

S t a t u t e s  a r i s i n g  from t h e  dea ths  of two v i c t ims  i n  a  c o l l i -  

s ion  wi th  t h e  Defendant4 s v e h i c l e  on June 8 ,  1 9 8 2 ~  e -9 See 

R1-R4. The t r i a l  c o u r t  en te red  a  d i r e c t e d  v e r d i c t  a s  t o  t h e  

two counts  of D . U . I .  manslaughter and t h e  Defendant w a s  sub- 

sequent ly  convic ted  of t h e  two counts  of manslaughter .  -, See 

R5-R7. 

R e l a t i v e  t o  t h i s  p e t i t i o n ,  a s  a  r e s u l t  of h i s  immediate 

h o s p i t a l i z a t i o n  fol lowing t h e  c o l l i s i o n ,  t h e  Defendant ' s  

blood and u r i n e  samples were i n i t i a l l y  ob ta ined  (wi thout  a  

pol  i c e  r e q u e s t  o r  pol  i c e  p a r t i c i p a t i o n )  by c i v i l i a n  medical 

personne l .  - See,  R8; R10 (opinion of 3d DCA). The S t a t e  

sought and ob ta ined  an admi t ted ly  l awfu l  c r imina l  s ea rch  

warrant  and se i zed  t h e  blood and u r i n e  samples from t h e  

medical personne l .  - I d .  I n  t h e  c r imina l  t r i a l ,  t h e  t r i a l  

c o u r t  t h e r e f o r e  re fused  t o  suppress  t h e  evidence of t h e  

Defendant ' s  blood o r  u r i n e  samples.  - -  See,  I d .  

- 

II 11 l ~ h e  r e f e rence  R r e f e r s  t o  t h e  pag ina t ion  i n  t h e  P e t i -  
t i o n e r ' s  appendix,  c o n s i s t i n g  of pages R1-R15, which 
con ta ins  t h e  p o r t i o n s  of t h e  proceedings below s u f f i c i e n t  t o  
demonstrate j u r i s d i c t i o n  i n  t h i s  c o u r t .  



On appea l  t o  t h e  Th i rd  D i s t r i c t  Cour t  o f  Appeal ,  t h e  

Defendant contended t h a t  t h e  blood and u r i n e  samples shou ld  

have  been suppressed  because t h e  c i v i l i a n  l a b  t e c h n i c i a n  was 

n o t  o f f i c i a l l y  c e r t i f i e d  under  S e c t i o n  316.1932 (1)  ( f )  ( 2 ) .  

See  R8-R9. On March 5 ,  1985,  w i th  Judge Jorgenson d i s s e n t -  -, 
ing  t h e  D i s t r i c t  Court  agreed.  - See,  R8-Rll .  

A s  noted  above, t h e  D i s t r i c t  Court  r e c i t e s  t h a t  t h e  

blood and u r i n e  samples were n o t  drawn a t  t h e  r e q u e s t  o f  t h e  

p o l i c e ,  bu t  r a t h e r  were drawn f o r  medical  r e a s o n s .  See ,  R8; 

R10-R11. The D i s t r i c t  Cour t  a l s o  r e c i t e s  t h a t  t h e  samples 

w e r e  t h e n  subsequen t ly  s e i z e d  pursuan t  t o  an a d m i t t e d l y  

v a l i d  s e a r c h  w a r r a n t .  - -  See ,  I d .  The D i s t r i c t  Cour t  r e a sons  

n e v e r t h e l e s s  t h a t  F l o r i d a  law i n  t h e  g u i s e  o f  S e c t i o n  

316.1963 (1)  ( f )  (2)  p rov ide s  g r e a t e r  p r o t e c t i o n  f o r  de fendan t s  

than  does t h e  requ i rement  o f  a  war ran t  under  A r t i c l e  I ,  

S e c t i o n  12 o f  t h e  F l o r i d a  C o n s t i t u t i o n  and t h e  Fou r th  Amend- 

ment o f  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n .  - See ,  R8-Rll .  Judge 

Jorgenson i n  d i s s e n t  would have a f f i rmed  t h e  d e n i a l  o f  t h e  

Defendan t ' s  motion t o  supp re s s  based upon s e t t l e d  concep t s  

o f  s e a r c h  and s e i z u r e  i n  t h e  c r i m i n a l  law. - See ,  R10-R11. 

The unders igned  f i l e d  a v igorous  motion f o r  r e h e a r i n g  

which was denied  on A p r i l  8 ,  1985. - See,  R12-R15. The 

p r e s e n t  p e t i t i o n  f o r  review fo l lows .  - See ,  R16. 



QUESTION PRESENTED 

WHETHER THIS COLRT HAS JIRISDICTION 
AND SHOULD EXERCISE IT HEREIN. 



I11 

ARGUMENT 

THIS COURT HAS JURISDICTION AND 
SHOULD EXERCISE IT HEREIN. 

Under Rule 9 .030(a)  (2)  (A) ( i i )  and ( i v )  F l o r i d a  Rules  o f  

Appe l l a t e  Procedure ,  t h i s  Cour t  has  j u r i s d i c t i o n ,  1 )  where a  

I I d i s t r i c t  c o u r t  o f  appea l  h a s  exp re s s ly "  cons t rued  t h e  

F l o r i d a  o r  f e d e r a l  c o n s t i t u t i o n  and 2 )  where an op in ion  of  a  

d i s t r i c t  c o u r t  d i r e c t l y  c o n f l i c t s  w i th  an op in ion  o f  t h i s  

Cour t  o r  o f  ano the r  d i s t r i c t  c o u r t .  I n  t h e  p r e s e n t  c ause ,  

bo th  r ea sons  a r e  p r e s e n t  t o  enab l e  t h i s  Court  t o  p r o p e r l y  

e x e r c i s e  j u r i s d i c t i o n .  

F i r s t  o f  a l l ,  t h e  p r e s e n t  con t rove r sy  a r i s e s  s o l e l y  

from a d i s p u t e  a s  t o  t h e  admiss ion o f  c r i m i n a l  evidence  i n  a  

c r i m i n a l  t r i a l ,  which was s e i z e d  under  t he  Fou r th  Amendment 

and A r t i c l e  I ,  S e c t i o n  12 .  Under A r t i c l e  I ,  S e c t i o n  12 of  

t h e  F l o r i d a  C o n s t i t u t i o n  enac ted  i n  1982, t h e  r u l e s  i n  a  

c r i m i n a l  t r i a l  governing t h e  admiss ion o f  ev idence  s e i z e d  by 

t h e  p o l i c e  s h a l l  be cons t rued  c o n s i s t e n t  w i t h  t h e  subs tan-  

t i v e  law c o n s t r u i n g  t h e  Four th  Amendment. The ev idence  

h e r e i n  was undoubtedly  a d m i s s i b l e  under  t h e  F o u r t h  Amend- 

ment. - See ,  e . g .  Schmerber v .  C a l i f o r n i a ,  384 U.S. 757, 86 

S .Ct .  1826, 16  L.Ed.2d 908 (1966) ;  - -  see, a l s o ,  Cardwell  v .  

Lewis,  417 U.S. 583, 94 S .Ct .  2464, 41 L.Ed.2d 325 (1974) ;  



Coolidge - v .  New Hampshire, 403 U.S. 433, 91 S .Ct .  2022, 29 

L.Ed.2d 564 (1971). The D i s t r i c t  Cour t ' s  c o n s t r u c t i o n  of  

Sec t ion  316.1932(1)(£)(2)  pu rpo r t s  t o  provide g r e a t e r  pro- 

t e c t i o n  i n  a  c r imina l  t r i a l  than does t h e  Fourth  Amendment. 

This  a n a l y s i s  i s  t h e r e f o r e  a  d i r e c t  c o n t r a d i c t i o n  of t h e  

mandate of  A r t i c l e  I ,  Sec t ion  12 and provides a  s u b s t a n t i a l  

b a s i s  f o r  review i n  t h i s  Court .  

The D i s t r i c t  c o u r t ' s  op in ion  i s  a l s o  i n  d i r e c t  c o n f l i c t  

wi th  t h e  r e c e n t  op in ion  i n  S t a t e  v .  Adams, Case No. 65,398 

 la. March 28, 1985).  I n  Adams - v.  S t a t e ,  448 So.2d 1201 

 l la. 3d DCA 1984) ,  t h e  D i s t r i c t  Court had he ld  t h a t  Sec t ion  

316.066(4) F l o r i d a  S t a t u t e s  provides  g r e a t e r  p r o t e c t i o n  f o r  

defendants  regard ing  t h e  admission of blood samples i n  a  

c r imina l  t r i a l  than  does Schmerber v. C a l i f o r n i a ,  supra  and 

t h e  Fourth  Amendment. - I d ,  a t  1203, n .  1. This Court 

r eve r sed ,  ho ld ing  t h a t  t h e r e  was no s t a t e  c o n s t i t u t i o n a l  b a r  

t o  t h e  admission of blood-alcohol  t e s t s  i n  c i v i l  o r  c r i m i n a l  

proceedings ,  no twi ths tanding  Sec t ion  316.066(4).  Again i n  

t h e  p re sen t  cause ,  i n  cons t ru ing ,  Sec t ion  316.1932, ano ther  

s i m i l a r  p rov i s ion  regard ing  t h e  admission of blood-alcohol  

t e s t s  i n  t r a f f i c  c a s e s ,  t h e  D i s t r i c t  Court has he ld  t h a t  

F l o r i d a ' s  t r a f f i c  s t a t u t e s  provide g r e a t e r  p r o t e c t i o n  f o r  

defendants  than does t h e  Fourth  Amendment. This con t r ad i c -  

t i o n  of A r t i c l e  I ,  Sec t ion  12 and t h i s  Cour t ' s  views i n  

S t a t e  v .  Adams, provides  a  s u b s t a n t i a l  b a s i s  f o r  review. 
-7 



The p r e s e n t  D i s t r i c t  Cour t  o p i n i o n  p r o v i d i n g  a rule of  

e x c l u s i o n  i n  a c r i m i n a l  t r i a l  based upon a t r a f f i c  s t a t u t e  

i s  a l s o  i n  d i r e c t  c o n f l i c t  w i t h  Gran t  v .  Brown, 429 So.2d 

1229 ( F l a .  5 t h  DCA 1983) and Pardo  - v .  S t a t e ,  429 So.2d 1313 

( F l a .  5 t h  DCA 1 9 8 2 ) .  - S e e ,  R 1 1  ( Jo rgenson ,  J . ,  d i s s e n t i n g )  . 
I n  G r a n t  t h e  Court  h e l d  t h a t  n o t w i t h s t a n d i n g  t h e  p r o h i b i -  

t i o n s  i n  t h e  t r a f f i c  s t a t u t e s  concern ing  t h e  a d m i s s i b i l i t y  

o f  b lood  a l c o h o l  t e s t s ,  such  ev idence  w a s  n e v e r t h e l e s s  

a d m i s s i b l e  as p a r t  of  a d e f e n d a n t ' s  h o s p i t a l  r e c o r d s .  I n  

Pa rdo  t h e  Court  s i m i l a r l y  h e l d  t h a t  t h e  f a i l u r e  t o  g i v e  

t r a f f i c  s t a t u t e  warnings  t o  a de fendan t  d i d  n o t  r e q u i r e  any 

e x c l u s i o n  of  c r i m i n a l  ev idence  b u t  r a t h e r  o n l y  r e q u i r e d  t h a t  

a d e f e n d a n t ' s  l i c e n s e  n o t  be suspended.  The Pardo  Cour t  and 

t h e  s p e c i a l l y  c o n c u r r i n g  o p i n i o n  s p e c i f i c a l l y  d e c l i n e  t o  

a p p l y  any r u l e  of  e x c l u s i o n  i n  a c r i m i n a l  t r i a l  under  the 

a d m i n i n s t r a t i v e  s e c t i o n s  of  t h e  t r a f f i c  s t a t u t e s ,  where t h e  

s u b s t a n t i v e  c r i m i n a l  l a w  does  n o t  r e q u i r e  any such exc lu -  

s i o n .  The p r e s e n t  D i s t r i c t  c o u r t ' s  c o n c l u s i o n  t h a t  t h e r e  i s  

somehow a d i f f e r e n t  s t a n d a r d  of  c o n s t i t u t i o n a l  review i n  a 

c r i m i n a l  t r i a l  because  o f  the t r a f f i c  s t a t u t e s ,  i s  i n  d i r e c t  

c o n f l i c t  w i t h  P a r d o ,  Gran t  and t h i s  c o u r t ' s  admoni t ion  i n  

S t a t e  v .  Adams, s u p r a .  

F i n a l l y ,  as Judge Jorgenson no ted  i n  h i s  d i s s e n t ,  there 

w a s  ample e v i d e n c e  of manslaughter  i r r e s p e c t i v e  as t o  t h e  

admiss ion  of  t h e  b lood a l c o h o l  evidence .  I n  S t a t e  v .  Wilson,  



276 So.2d 45 ( F l a .  1973) t h i s  Cour t  mandated t h a t  the 

D i s t r i c t  Cour t s  must c o n s i d e r  ha rmless  e r r o r  as a d e c i s i o n a l  

b a s i s  i n  t h e i r  a n a l y s i s .  The m a j o r i t y  i n  t h i s  cause  

d e c l i n e d  t o  f o l l o w  any ha rmless  e r r o r  a n a l y s i s .  T h i s  Cour t  

shou ld  a l s o  a c c e p t  review based  upon a  c o n f l i c t  w i t h  S t a t e  

v .  Wilson,  s u p r a .  

The p r e s e n t  i s s u e  i s  of  g r a v e  impor tance  t o  t h e  p r o p e r  

p r o s e c u t i o n  of drunk d r i v e r s  who a r e  r e s p o n s i b l e  f o r  t h e  

ca rnage  on o u r  highways. The D i s t r i c t  C o u r t ' s  a n a l y s i s  

p e r m i t s  drunk d r i v e r s ,  who a l s o  k i l l ,  t o  avo id  c r i m i n a l  

p r o s e c u t i o n  th rough  t h e  e s c a p e  h a t c h  o f  t r a f f i c  s t a t u t e s .  

Such a r e s u l t  i s  d i r e c t l y  c o n t r a r y  t o  b o t h  t h e  i n t e n t  of  t h e  

L e g i s l a t u r e  i n  e n a c t i n g  such  s t a t u t e s  and t h e  w i l l  o f  t h e  

peop le  o f  th i s  s t a te  i n  v o t i n g  overwhelming a p p r o v a l  of 

A r t i c l e  I, S e c t i o n  1 2 .  T h i s  c a u s e  i s  t h e r e f o r e  a s i g n i f i -  

c a n t  d e c i s i o n  w a r r a n t i n g  t h e  immediate e x e r c i s e  of t h i s  

C o u r t ' s  j u r i s d i c t i o n .  



I V  

CONCLUSION 

WHEREFORE, upon t h e  fo r ego ing ,  t h e  P e t  it i o n e r  , THE 

STATE OF FLORIDA, p r ays  t h a t  t h i s  Honorable Cour t  w i l l  i s s u e  

i t s  o r d e r  a c c e p t i n g  j u r i s d i c t i o n  h e r e i n  and w i l l  r e v e r s e  t h e  

r u l i n g  of  t h e  Th i rd  D i s t r i c t  Cour t  of Appeal.  

RESPECTFULLY SUBMITTED, on t h i s  ay  o f  May, 1985, 

a t  Miami, Dade County, F l o r i d a .  

A s s i s t a n t  ~ t t o r n e y  Genera l  
401 N .  W .  2nd Avenue ( S u i t e  820) 
Miami, F l o r i d a  33128 
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