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PREFACE 

The Respondent ,  R ichard  S t r o n g ,  was t h e  Defendant  i n  

t h e  t r i a l  c o u r t .  The P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was 

t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  I n  t h i s  b r i e f  t h e  

p a r t i e s  w i l l  be  r e f e r r e d  t o  a s  t h e y  appeared  b e f o r e  t h e  

t r i a l  c o u r t .  

The f o l l o w i n g  symbols a r e  used i n  t h i s  b r i e f :  

(T) - For t h e  T r a n s c r i p t  o f  P roceed ings  c o n s i s t i n g  of  

pages  TI-T509. 

(R) - For t h e  Record-on-Appeal c o n s i s t i n g  o f  pages  

R1-R169. 

The o p i n i o n  o f  t h e  d i s t r i c t  c o u r t  h e r e i n  i s  r e p o r t e d  a t  

S t r o n g  S t a t e ,  465 So.2d 549 ( F l a .  3d DCA 1985).  



STATEMENT OF THE CASE 

The Defendant ,  w a s  charged by i n f o r m a t i o n  w i t h  two 

c o u n t s  of D . U . I .  mans laugh te r  under  S e c t i o n  860.01(2) and 

two c o u n t s  o f  mans laugh te r  under  S e c t i o n  782.07, F l o r i d a  

S t a t u t e s  a r i s i n g  from t h e  d e a t h s  o f  two v i c t i m s  i n  a c o l l i -  

s i o n  w i t h  t h e  D e f e n d a n t ' s  v e h i c l e  on June  8 ,  1982. - S e e ,  

R1-R4. The t r i a l  c o u r t  e n t e r e d  a d i r e c t e d  v e r d i c t  as t o  t h e  

two c o u n t s  o f  D . U . I .  mans laugh te r  and t h e  Defendant  w a s  sub-  

seq .uent ly  c o n v i c t e d  o f  t h e  two coun t s  of  mans laugh te r .  See ,  

R132-R133; R140. 

Re levan t  t o  t h e  p r e s e n t  p roceed ing  G r a c i e l a  Urdaneta  

t e s t i f i e d  t h a t  it w a s  " r e a l l y  dark"  on Old C u t l e r  Road a t  

abou t  8 :30  o ' c l o c k ,  p.m., t h e  t i m e  o f  t h e  a c c i d e n t .  - S e e ,  

T71. She w a s  o v e r t a k e n  by t h e  Defendant  as s h e  t r a v e l e d  

s o u t h  on Old C u t l e r  Road. T71-T72. Urdaneta  i n d i c a t e d  t h a t  

a n  oncoming c a r ,  a s  t h e  Defendant  p a s s e d ,  had i t s  l i g h t s  on. 

See T75; T77. She s a i d  t h a t  s h e  w a s  d r i v i n g  a t  50 mph when - 

t h e  Defendant  passed .  T71. 

Anthony Meyers t e s t i f i e d  t h a t  t h e  ~ e f e n d a n t ' s  c a r  had 

no h e a d l i g h t s  on. T92. H e  a l s o  s a i d  t h a t  t h e  v i c t i m ' s  c a r  

w a s  " e n t e r i n g  t h e  curve" w i t h  i t s  h e a d l i g h t s  on. T93. 

Meyers s a i d  t h a t  h e  w a s  t r a v e l i n g  50 t o  55 when t h e  Defen- 

a d a n t  t r i e d  t o  p a s s .  T94. Mildred  G i l  was i n  Meyers t r u c k ;  



she  confirmed t h a t  t h e  Defendant was d r i v i n g  w i thou t  l i g h t s .  

T109. She a l s o  s a i d  t h a t  Meyers was doing 50 t o  60 when t h e  

Defendant t r i e d  t o  p a s s .  T114. Lawrence Mul l ins  a l s o  i n  

 eyer's t r u c k  s i m i l a r l y  t e s t i f i e d  t h a t  t h e  Defendan t ' s  c a r  

had no l i g h t s  on when it passed  and t h e  v i c t i m ' s  c a r  had i t s  

l i g h t s  on. T135-T136. H e  e s t i m a t e d  t h e  speed o f  t h e  Defen- 

d a n t ' s  c a r  a t  abou t  80 mph. I d .  Mul l ins  a l s o  s a i d  t h a t  t h e  

Defendan t ' s  c a r ,  " d i d n ' t  t r y  t o  dodge o r  no th ing . "  T150. 

With r e s p e c t  t o  t h e  l e v e l  o f  i n t o x i c a t i o n  of  t h e  Defen- 

d a n t ,  t h e  examining p h y s i c i a n ,  D r .  J e f f r e y  Be t t enge r  t e s t i -  

f i e d  t h a t  upon s e e i n g  t h e  Defendant i n  an emergency room 

a f t e r  t h e  a c c i d e n t ,  he  smelled a l c o h o l  on t h e  Defendant and 

noted  it on a  medical  r e p o r t .  T163-T165. Dan ie l  Johnson,  a  

f i r e f i g h t e r  f o r  Dade County a l s o  t e s t i f i e d  t h a t  he  smel led  

a l c o h o l  on t h e  Defendan t ' s  b r e a t h .  T125. 

Se rgean t  James Poss t e s t i f i e d  t h a t  t h e  de fendan t  was 

do ing  65 t o  70 mph, a s  he  began t o  s k i d ,  j u s t  b e f o r e  t h e  

impact and s t r u c k  t h e  v i c t i m ' s  v e h i c l e  a t  about  45 mph. 

T204. Sergean t  Poss  t e s t i f i e d  t h a t  t h e  p h y s i c a l  ev idence  

showed t h a t  t h e  Defendant d i d  no t  t a k e  e v a s i v e  a c t i o n  and 

s imply ,  " f a i l e d  t o  f o l l ow  t h e  c u r v a t u r e  of  t h e  roadway." 

Poss a l s o  i n d i c a t e d  t h a t  t h e  roadway h a s ,  s l i g h t  cu rva tu r e "  

and t h a t  t h e  speed l i m i t  f o r  t h e  Defendant go ing  s o u t h  bound 

was 45 mph. T204; T231; - See,  R97. 



The Defendant took t h e  s t and  and admi t ted ,  1 )  t h a t  he 

had been d r ink ing ;  2 )  t h a t  he  was unaware of t h e  speed 

l i m i t ; .  3) t h a t  he  was t r a v e l i n g  60 mph j u s t  be fo re  t h e  

c o l l i s i o n  and 4 )  t h a t  t h e  v i c t i m ' s  c a r  had i t s  l i g h t s  on . 
T388-T390; T393; T395; T398. 

R e l a t i v e  t o  t h i s  p e t i t i o n ,  a s  a  r e s u l t  of h i s  immediate 

h o s p i t a l i z a t i o n  fol lowing t h e  c o l l i s i o n ,  t h e  Defendant ' s  

blood and u r i n e  samples were i n i t i a l l y  ob ta ined  (wi thout  a  

p o l i c e  r eques t  o r  p o l i c e  p a r t i c i p a t i o n )  by c i v i l i a n  medical 

personne l .  - See,  Strong v .  S t a t e ,  465 So.2d 549 ( F l a .  3d DCA 

1985).  The S t a t e  sought and ob ta ined  an admi t ted ly  lawful  

c r imina l  s e a r c h  warrant  and se ized  t h e  blood and u r i n e  

samples from t h e  medical personne l .  - I d .  I n  t h e  c r imina l  

t r i a l ,  t h e  t r i a l  c o u r t  t h e r e f o r e  re fused  t o  suppress  t h e  

evidence of t h e  Defendant ' s  blood o r  u r i n e  samples. - See,  

I d .  - 

On appea l  t o  t h e  Third  D i s t r i c t  Court of Appeal,  t h e  

Defendant contended t h a t  t h e  blood and u r i n e  samples should 

have been suppressed because t h e  c i v i l i a n  l a b  t e c h n i c i a n  was 

no t  o f f i c i a l l y  c e r t i f i e d  under Sec t ion  316.1932 ( l ) ( f ) ( 2 ) .  

See,  I d .  On March 5 ,  1985, w i th  Judge Jorgenson d i s s e n t i n g  - - 

t h e  D i s t r i c t  Court agreed.  - -  See,  I d .  

A s  noted above, t h e  D i s t r i c t  Court r e c i t e s  t h a t  t h e  

blood and u r i n e  samples were no t  drawn a t  t h e  r eques t  of t h e  



a po l i ce ,  but  r a t h e r  were drawn f o r  medical reasons.  - -  See, I d .  

The D i s t r i c t  Court a l s o  r e c i t e s  t h a t  the  samples were then 

subsequently seized pursuant t o  an admittedly v a l i d  search 

warrant.  - See, - I d .  The D i s t r i c t  Court reasons never the less  

t h a t  F l o r i d a  law i n  t h e  guise  of Sec t ion  316.1963(1)(f)(2) 

provides g r e a t e r  p ro tec t ion  f o r  defendants than does t h e  

requirement of a warrant under A r t i c l e  I ,  Sect ion 1 2  of the  

F lo r ida  Const i tu t ion  and t h e  Fourth Amendment of the  United 

S t a t e s  Const i tu t ion .  - See, R8-Rll. Judge Jorgenson i n  

d i s s e n t  would have affirmed the  denia l  of t h e  ~ e f e n d a n t ' s  

motion t o  suppress based upon s e t t l e d  concepts of search and 

se izu re  i n  the  cr iminal  law. - See, R10-R11. 

On August 23, 1985, t h i s  Court granted t h e  S t a t e ' s  

p e t i t i o n  f o r  review based upon a c o n f l i c t  with A r t i c l e  I ,  

Sect ion  1 2  of t h e  F l o r i d a  Const i tu t ion  and S t a t e  v.  Adams, 

466 So.2d 1067 (F la .  1985). The present  proceeding follows. 



QUESTION PRESENTED 

WHETHER THE DEFENDANT HAS PRESENTED 
ANY ERROR IN THE DENIAL OF HIS PRE- 
TRIAL MOTION TO SUPPRESS BLOOD AND 
URINE SAMPLES? 



SUMMARY OF ARGUMENT 

The present evidence was seized pursuant to a valid 

criminal warrant. Under Article I Section 12 of the 

Florida Constitution the evidence was therefore admissible 

in a criminal trial. 

The District Court's majority opinion erroneously pur- 

ports to provide greater protection in a criminal trial than 

does the Florida constitution and therefore must be reversed. 

Neither this Court's opinions nor the Legislature have ever 

intended such a result. 

The admission of the evidence in this cause was not 

reversible error where the evidence was admitted as cumula- 

tive to other evidence demonstrating culpability for 

manslaughter. 



ARGUMENT 

THE DEFENDANT HAS FAILED TO SHOW 
ANY REVERSIBLE ERROR UPON THE 
DENIAL OF HIS ?RE-TRIAL MOTION TO 
SUPPRESS BLOOD AND URINE SAMPLES. 

A t  t h e  p r e - t r i a l  motion t o  s u p p r e s s ,  t h e  p r o s e c u t o r  

s t i p u l a t e d  t h a t  t h e  D e f e n d a n t ' s  blood sample was n o t  drawn, 

1 1  p u r s u a n t  t o  t h e  s t a t u t e  l i m i t . "  T484. I t  was u n d i s p u t e d  

i n  t h e  c a s e  a t  b a r ,  t h a t  t h e  Defendant  had g iven  b lood and 

u r i n e  t o  a  non-law enforcement ,  t h i r d  p a r t y  f o r  medical  

tes ts .  It was a l s o  u n d i s p u t e d  t h a t  t h e s e  samples were n o t  

t a k e n  by a  pe r son  q u a l i f i e d  under  t h e  s t a t u t e  n o r  were t h e y  

t a k e n  a t  t h e  r e q u e s t  o f  a  law enforcement  o f f i c e r .  The 

p r o s e c u t o r ' s  p o s i t i o n  was t h a t  under  Pardo - v .  S t a t e ,  429 

So.2d 1313  la. 5 t h  DCA 1983) and S t a t e  v .  -- Gunn, 408 So.2d 

647 ( F l a .  4 t h  DCA 1981) t h e  l i m i t a t i o n s  o f  S e c t i o n  322.261 

and 322.262 F l o r i d a  S t a t u t e s  (1981) a p p l y  o n l y  t o  l i c e n s e  

r e v o c a t i o n  p r o c e e d i n g s .  - See,  T485. The t r i a l  c o u r t  ag reed .  

F i r s t  o f  a l l ,  t h e  p r e s e n t  c o n t r o v e r s y  a r i s e s  s o l e l y  

from a  d i s p u t e  a s  t o  t h e  admiss ion  of  c r i m i n a l  ev idence  i n  a  

c r i m i n a l  t r i a l ,  which was l a w f u l l y  s e i z e d  under  t h e  F o u r t h  

Amendment and A r t i c l e  I ,  S e c t i o n  12 o f  t h e  F l o r i d a  C o n s t i t u -  

t i o n .  Under A r t i c l e  I ,  S e c t i o n  12  o f  t h e  F l o r i d a  C o n s t i t u -  

t i o n  e n a c t e d  i n  1982, t h e  r u l e s  i n  a  c r i m i n a l  t r i a l  govern-  

i n g  t h e  admiss ion  of  e v i d e n c e  s e i z e d  by t h e  p o l i c e  s h a l l  be  



construed cons i s t en t  with t h e  subs tant ive  law construing t h e  

Fourth Amendment. The se izu re  of phys ica l  evidence he re in  

was undoubtedly admissible under the  Fourth Amendment. -3 See 

e .g.  Schmerber v.  - C a l i f o r n i a ,  384 U.S. 757, 86 S.Ct. 1826, 

16 L.Ed.2d 908 (1966); - see ,  -3 a l s o  Cardwell - v.  Lewis, 417 

U.S. 583, 94 S.Ct. 2464, 41 L.Ed.2d 325 (1974); Coolidge v.  - 

New Hampshire, 403 U.S. 433, 91 S.Ct. 2022, 29 L.Ed.2d 564 

(1971). The Defendant simply cannot complain a s  t o  t h e  

se izu re  of t h a t  which was provided t o  the  po l i ce  through the  

ac t ions  and consent of a  t h i r d  pa r ty .  - See, Cardwell - v. 

Lewis; Coolidge - v.  New Hampshire. F i n a l l y ,  even i f  the  pre- 

sent  s t a t e  s t a t u t e s  were app l i cab le ,  any Flor ida  cour t  

should - not suppress t h e  evidence he re in ,  where t h e  o f f i c e r s  

were ac t ing  i n  good f a i t h  upon an admit tedly v a l i d  warrant.  

See, United S t a t e s  v. Leon, -- - U.S. , 104 s . c t .  3405 

(1984); Massachusetts v .  Shepard, - U.S. -3 104 S.Ct. 3424 

(1984); Segura v.  United S t a t e s ,  - U.S. -3 104 S.Ct. 3380 

(1984). 

The D i s t r i c t  Court ' s  cons t ruc t ion  of  Sect ion 316.1932 

(1) ( f )  ( 2 )  purpor ts  t o  provide g r e a t e r  p ro tec t ion  i n  a  c r i -  

minal t r i a l  than does t h e  Fourth Amendment. This ana lys i s  

i s  the re fo re  a  d i r e c t  cont radic t ion  of the  mandate of 

A r t i c l e  I ,  Sect ion  12 and must be reversed.  - See, S t a t e  v.  - 

Adams, 466 So.2d 1067 (Fla .  1985); Brackin -- v. Boles, 452 

So.2d 540 (Fla .  1984); Pardo v.  S t a t e ,  429 So.2d 1313 (Fla .  



5 t h  DCA 1983 ) ;  Grant  - v.  Brown, 429 So.2d 1229 ( F l a .  5 t h  DCA 

1982) .  I n  Adams, s u p r a ,  t h e  D i s t r i c t  Court  had h e l d  t h a t  

S e c t i o n  316.066(4) F l o r i d a  S t a t u t e s  p rov ides  g r e a t e r  p r o t e c -  

t i o n  f o r  de fendan t s  r ega rd ing  t h e  admiss ion o f  blood samples 

i n  a  c r i m i n a l  t r i a l  t han  does Schmerber - v. C a l i f o r n i a ,  sup ra  

and t h e  Fou r th  Amendment. See ,  Adams v .  S t a t e ,  448 So.2d - -- 
1201 a t  1203,  n l  ( F l a .  3d DCA 1984) .  Th i s  Cour t  r e v e r s e d ,  

ho ld ing  t h a t  t h e r e  was no s t a t e  c o n s t i t u t i o n a l  b a r  t o  t h e  

admiss ion o f  b lood-a lcoho l  tests  i n  c i v i l  o r  c r i m i n a l  p ro -  

c eed ings ,  no tw i th s t and ing  S e c t i o n  316.1932, a n o t h e r  s i m i l a r  

p r o v i s i o n  r ega rd ing  t h e  admiss ion o f  b lood-a lcoho l  tes ts  i n  

t r a f f i c  c a s e s .  I n  t h e  p r e s e n t  cage t h e  D i s t r i c t  Court  h a s  

a g a i n  h e l d  t h a t  F l o r i d a ' s  t r a f f i c  s t a t u t e s  p rov ide  g r e a t e r  

p r o t e c t i o n  f o r  de fendan t s  t han  does t h e  Fou r th  Amendment. 

Th i s  c o n t r a d i c t i o n  o f  A r t i c l e  I ,  S e c t i o n  12 and t h i s  C o u r t ' s  

views i n  S t a t e  v .  Adams, must be  r e v e r s e d .  

I n  Brackin  v. - Boles ,  s u p r a ,  t h e  Court  e x p r e s s l y  receded  

from S t a t e  - v. Cof fee ,  212 So.2d 632 ( F l a .  1968 ) ,  and S t a t e  

v. - M i t c h e l l ,  245 So.2d 618 ( F l a .  1971) ,  t o  t h e  e x t e n t  t h a t  

t hey  i n  any way p r o h i b i t  t h e  i n t r o d u c t i o n  o f  a  blood a l c o h o l  

test  because  of  t h e  "acc iden t  r e p o r t "  s t a t u t e ,  i n  e i t h e r  a  

c i v i l  o r  c r i m i n a l  proceeding.  Fur thermore ,  t h e  Court  i n  

Brackin e x p r e s s l y  r e a f f i rmed  i t s  view t h a t  F l o r i d a ' s  c o n s t i -  

t u t i o n a l  a n a l y s i s  w i t h  r e s p e c t  t o  chemical  t e s t s  was e n t i r e -  

l y  c o n s t a n t  w i t h  Fede ra l  c o n s t i t u t i o n a l  a n a l y s i s  a s  

expressed  i n  Schmerber v .  C a l i f o r n i a ,  s u p r a .  The d i s t r i c t  - 



c o u r t  o p i n i o n  i n  S t a t e  - v .  Roose, 450 So.2d 861 ( F l a .  3d DCA 

1984) ,  which w a s  r e l i e d  upon by t h e  p a n e l  h e r e i n  f o r  r e v e r -  

s a l ,  d i r e c t l y  c o n t r a d i c t s  t h i s  C o u r t ' s  announced r u l e  and 

p o l i c y  i n  Adams and Brackin .  A s  i n  t h e  c a s e  a t  b a r ,  t h e  

d i s t r i c t  c o u r t  i n  Roose a p p l i e d  t h e  t r a f f i c  r e p o r t  s t a t u t e s  

t o  exc lude  c r i m i n a l  ev idence  s e i z e d  i n  a  c r i m i n a l  proceed-  

i n g .  Con t ra ry  t o  t h e  p r e s e n t  o p i n i o n ,  i n  Pardo v .  S t a t e ,  

s u p r a ,  t h e  Court  h e l d  t h a t  t h e  f a i l u r e  t o  g i v e  t r a f f i c  s ta-  

t u t e  warnings t o  a de fendan t  d i d  n o t  r e q u i r e  any e x c l u s i o n  

of  c r i m i n a l  ev idence  b u t  r a t h e r  o n l y  r e q u i r e d  t h a t  a de fen-  

d a n t ' s  l i c e n s e  n o t  be  suspended.  The Pardo Cour t  and t h e  

s p e c i a l l y  c o n c u r r i n g  o p i n i o n  s p e c i f i c a l l y  d e c l i n e d  t o  a p p l y  

any r u l e  of  e x c l u s i o n  i n  a c r i m i n a l  t r i a l  under  t h e  adminis-  

t r a t i v e  s e c t i o n s  of t h e  t r a f f i c  s t a t u t e s ,  where t h e  s u b s t a n -  

t i v e  c r i m i n a l  l a w  does  n o t  r e q u i r e  any such  e x c l u s i o n .  The 

o p i n i o n  i n  Roose and t h e  p r e s e n t  D i s t r i c t  C o u r t ' s  c o n c l u s i o n  

t h a t  t h e r e  i s  somehow a d i f f e r e n t  s t a n d a r d  of  c o n s t i t u t i o n a l  

review i n  a c r i m i n a l  t r i a l  because  of t h e  t r a f f i c  s t a t u t e s ,  

a r e  i n  d i r e c t  c o n f l i c t  w i t h  Pardo and t h i s  C o u r t ' s  admoni- 

t i o n  i n  Adams and Brackin  and shou ld  t h e r e f o r e  b e  o v e r r u l e d .  

The p r e s e n t  i s s u e  i s  of  g rave  impor tance  t o  t h e  p r o p e r  

p r o s e c u t i o n  o f  drunk d r i v e r s  who a r e  r e s p o n s i b l e  f o r  t h e  i n -  

c r e a s i n g  ca rnage  on o u r  highways. The D i s t r i c t  C o u r t ' s  

a n a l y s i s  p e r m i t s  drunk d r i v e r s ,  who a l s o  k i l l ,  t o  avo id  

c r i m i n a l  p r o s e c u t i o n  th rough  t h e  escape  h a t c h  o f  t r a f f i c  



s t a t u t e s .  Such a  r e s u l t  i s  d i r e c t l y  c o n t r a r y  t o  bo th  t h e  

p o l i c y  and i n t e n t  o f  t h e  L e g i s l a t u r e  i n  e n a c t i n g  such s t a t u -  

tes  and t h e  w i l l  o f  t h e  peop le  of  t h i s  s t a t e  i n  v o t i n g  over -  

whelming approva l  o f  A r t i c l e  I ,  S e c t i o n  12 .  

F i n a l l y ,  i f  t h e r e  was any e r r o r  i n  t h e  admiss ion of  t h e  

ev idence  Defendan t ' s  blood and u r i n e  samples ,  i t  must be 

ha rmless  where t h e  t r i a l  judge e n t e r e d  a  judgment of  a c q u i t -  

t a l  a s  t o  bo th  coun ts  of  D . U . I .  manslaughter  (T358) and t h e  

i s s u e  o f  t h e  Defendan t ' s  i n t o x i c a t i o n  i s  s t i l l  a  r e l e v a n t  

f a c t o r  w i t h  r e s p e c t  t o  t h e  i s s u e  of t h e  Defendan t ' s  c u l p a b i -  

l i t y  f o r  manslaughter .  See ,  Filmon v .  S t a t e ,  336 So.2d 586,  

589 ( F l a .  1976)(where de fendan t  a c q u i t t e d  of  D . U . I .  man- 

s l a u g h t e r ,  admiss ion o f  ev idence  of  i n t o x i c a t i o n  i s  s t i l l  

r e l e v a n t  t o  show c u l p a b i l i t y  a s  t o  mans laugh te r ) ;  Smith v .  - 

S t a t e ,  65  So.2d 303 ( F l a .  1953)(same);  Tay lor  v .  S t a t e ,  46 

So.2d 725 ( F l a .  1950)(same).  Assuming any improp r i e ty ,  

under  t h e  p r e s e n t  c i rcumstance ,  t h e  ev idence  of  t h e  chemical  

tes ts  was merely cumula t ive  t o  t h e  Defendan t ' s  own admiss ion 

and s u b s t a n t i a l  eyewi tness  t e s t imony  a s  t o  h i s  l e v e l  o f  

i n t o x i c a t i o n .  - C f . ,  S t a t e  - v .  Wilson,  276 So.2d 45 ( F l a .  

1973).  



I V  

CONCLUSION 

WHEREFORE, upon the  foregoing, the  P e t i t i o n e r ,  THE 

STATE OF FLORIDA, prays t h a t  t h i s  Honorable Court w i l l  

r everse  the  r u l i n g  of t h e  Third D i s t r i c t  Court of Appeal. 

F-*- 
RESPECTFULLY SUBMITTED, on t h i s  / / day of September, 

1985, a t  Miami, Dade County, F lor ida .  

J I M  SMITH 

Ass i s t an t  ~ t t o r n e ;  General 
401 N.  W .  2nd Avenue (Sui te  820) 
Miami, F lo r ida  33128 
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