
• In Neil, this court held that when a showing is made of 

a likelihood that peremptory challenges are being exercised 

solely on the basis of race, a party is entitled to request and 

receive an inquiry by the trial court as to the basis for the 

challenges. 

As detailed in the Statement of the Case and Facts, 

Defendant, despite complaining repeatedly about the State's 

exercise of its peremptory challenges, did not ever request that 

an inquiry be conducted by the trial court. Each time that any 

mention was made of the alleged systematic exclusion of blacks by 

the State, Defendant either asked for no remedy at all, or he 

sought a more drastic remedy than that contemplated by Neil, such 

as the empanelment of additional blacks, the striking of the jury 

• panel, a change of venue or the granting of additional peremptory 

challenges. Moreover, this is true despite the fact that 

Defendant's attorneys were obviously aware that an inquiry was 

the procedure contemplated by People v. Wheeler, 22 Cal.2d 258, 

583 P.2d 748, 148 Cal. Rptr. 890 (1978), the case cited to the 

court by the defense. Despite their knowledge in this regard, 

Defendant's attorneys asked only for other, more drastic, 

remedies not called for by Neil or Wheeler until after an inquiry 

is conducted and it is found that the questioned challenges 

cannot be justified. 

There can be only one logical explanation for the 

approach taken by the defense in this respect, recognition of the 

• 
fact that if the State had been called upon to justify its 
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challenges, it would have been able to do so satisfactorily. By 

proceeding in this manner, the defense was able to have a record 

on appeal which in the view of the district court demonstrated a 

prima facie case of discrimination, but which did not reflect the 

State's reasons, whether sufficient as a matter of law or not, 

for excluding the prospective black jurors. 

It is therefore apparent that the trial court here did 

not err. Regardless of whether it is said that a basis did exist 

for an inquiry of the nature required by Neil or Wheeler, the 

fact remains that the only rulings the trial court made were the 

denials of Defendant's motions for more drastic sanctions than 

those mandated by Neil or Wheeler. It was not error to deny 

those motions, as relief of nature sought by Defendant would have 

been inappropriate without an inquiry that resulted in the 

satisfaction of the requirements set by those cases. 

Since Defendant made no request for an inquiry, he has 

not preserved for review the question of whether an inquiry 

should have been conducted. It is well settled in Florida that 

in order for an issue to be considered on appeal, it must have 

been presented to the trial court. See Clark v. State, 363 So.2d 

331 (Fla. 1978) ; State v. Barber, 301 So.2d 7 (Fla. 1974). (7) 

This requirement cannot be satisfied by making a motion 

for a more severe sanction than is appropriate. In Justus v. 

(7)Of course, when error is fundamental in nature, an objection 
is not required to preserve an issue for appeal. There can be no 
question that the error here is not fundamental. See Neil, 
supra, 457 So.2d at 486, "A party concerned about the other 
side's use of peremptory challenges must make a timely 
objection," citing Castor v. State, 365 So.2d 701 (Fla. 1978). 
Neil, supra, 457 So.2d at 486, n. 9. 
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State, 438 So.2d 358 (Fla. 1983), a challenge was made to the 

propriety of a statement made by and the conduct of a baliff at 

~ the time the court ordered a recess. The defense moved for a 

mistrial. On review, this court found no reversible error in the 

denial of the mistrial and concluded that by not asking that the 

court query the prospective jurors about the effect of the remark 

and conduct or that the court give a curative instruction, 

defense counsel waived any impropriety in not taking some 

curative measure. 

The reasoning of Justus is applicable here. In each 

case, the defense made no request for the appropriate remedy and 

asked only for a more severe sanction than was appropriate. 

Thus, just as in Justus, it should be concluded that Defendant 

has waived the right to have considered the question of whether 

the appropriate remedy should have been utilized. 

~ B 

DEFENDANT FAILED TO OBJECT WITH 
SUFFICIENT SPECIFICITY. 

In the Statement of the Case and Facts, the State has 

detailed the occasions upon which the defense complained about 

the manner in which the State exercised its peremptory 

challenges. It is clear that most of the complaints were either 

merely statements as to the factual circumstances or general 

objections to the alleged systematic exclusion of blacks, without 

any legal ground or basis for the objection being stated at all. 

Plainly, objections of this nature are insufficient to preserve 

the issue for review. See Thomas v. State, 424 So.2d 193 

(Fla. 5th DCA 1983); Hufman v. State, 400 So.2d 133 (Fla. 5th DCA 
~
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• 1981) ~ Darrigo v. State, 243 So.2d 171 (Fla. 2d DCA 1971). In 

addition, no ruling was made by the trial court on these 

objections and statements and they therefore cannot form a basis 

for reversal. See Richardson v. State, 437 So.2d 1091 

(Fla. 1983) ~ Oliva v. State, 354 So.2d 1264 (Fla. 3d DCA 1978). 

On one occasion, Defendant's attorneys cited the court 

to People v. Wheeler, 22 Cal.3d 258, 583 P.2d 748, 148 Cal. 

Rptr. 890 (1978) (T 503), (8) and made the following statements. 

But it seems to me that we 
talk about Constitutional Rights of 
every people. We do have ethnic 
divisions historically, and all we 
are asking is a representative 
group of blacks on this jury. 

* * * 

• ..• I do think that we are kidding 
ourselves when we say that 
Dr. Jones can get a fair trial as 
we all look at it in the 
Constitutional concept with an all 
white jury. 

(R 504-505) 

It is well settled in Florida that objections must be 

made with sufficient specificity to apprise the court of the 

potential error and preserve the point for appellate review. 

Ferguson v. State, 417 So.2d 639 (Fla. 1982) ~ Castor v. State, 

365 So.2d 701 (Fla. 1978). The grounds set forth by Defendant 

are insufficient to meet this requirement. At no time did the 

defense ever assert that any specific provision of the Florida or 

•� 
(8)See n. 2, supra. 
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United States Constitution was being violated. The references to 

Wheeler and to constitutional rights and concepts did not apprise 

~	 the court of the grounds in support of Defendant's position. The 

opinion in Wheeler is based on the California Constitution, which 

of course has no effect in Florida. The broad references to 

constitutional rights and concepts is not sufficiently specific 

to preserve an issue for review. As noted in Kujawa v. State, 

405 So. 2d 251, 252, n. 3 (F1 a • 3d DCA 1981): 

Kujawa points to the fact that 
his counsel remarked with respect 
to the instruction: .. we feel 
it violates our client's 
constitutional rights." It is time 
to point out that such an objection 
is not, in our view, a distinct 
statement of grounds. A trial 
court should not be required to 
guess which phrase, clause, or 
amendment of the Constitution is 
offended. 

~ 
Thus, it is apparent that Defendant's objections were 

not sufficiently specific to advise the trial court of the 

grounds asserted in support of them. Moreover, to the extent 

that Neil might be read to interpret the Florida Constitution 

more broadly than the United States Constitution, (9) the 

application of this doctrine is particularly appropriate here. 

The defense's manner of proceeding leaves open the question of 

whether the broad constitutional references were intended to 

(9)The State does not believe that Neil makes this distinction. 
See n. 6, supra. 

~
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encompass the Florida Constitution or not. (10) Accordingly, it 

should be concluded that the objections made in the trial court 

~ were not sufficiently specific to preserve the present issue for 

review. 

C 

THE PRELIMINARY SHOWING REQUIRED BY 
STATE V. NEIL, 457 SO.2D 481 (FLA. 
1984) BEFORE ANY RELIEF IS 
APPROPRIATE WAS NOT MADE HERE. 

The State submits that the record in this case does not 

reflect a showing of likelihood that the State's peremptory 

challenges were exercised solely on the basis of race and that 

therefore Defendant was not entitled to any relief, without 

regard to the retroactivity or preservation questions previously 

discussed in this argument. 

Although the State was not called upon to explain its 

use of peremptory challenges, certain assumptions can be made 

from the record. 

As discussed in greater detail in the Statement of the 

Case of Facts, the reasons for the striking of the majority of 

the prospective black jurors are easily apparent from the record. 

Juror Eugene Walker was a teacher in the very school system 

headed by Defendant. Moreover, his wife was also a teacher in 

(lO)It is quite likely that they were not so intended. As 
pointed out in n. 6, supra, the Florida constitutional right and 
the federal constitutional rights have been considered 
coextensive. Obviously, if Neil is deemed a break from that 
principle, a specific objection under the Florida Constitution 
would be necessary to preserve a claim under Neil. 
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• that school system and he came into the case with an opinion 

already formed as to guilt or innocence. One of the defense 

witnesses was the boss of juror Bessie Mae Forest. Juror Kevyn 

Thomas Pope, a young man, had been exposed to speculation by his 

parents that the charges in this case were racially based and he 

expressed the opinion that Defendant was "a black man ••• trying 

to do the best he can." There can really be little dispute that 

legitimate reasons exist for the use of peremptory challenges on 

these three individuals. 

The record is less clear with regard to the reasons for 

excluding Jurors George Mathis and Cleveland Mills, but the 

record does indicate possible reasons why those individuals were 

excused. 

• Mr. Mathis contradicted himself as to whether he had 

heard anything about the case and then admitted to only hearing 

about the case on one occasion. This statement was inherently 

incredible in light of the massive publicity and the widespread 

interest in the case. It raised the possibility, particularly in 

light of the contradictory statements, that Mr. Mathis was lying, 

possibly in an effort to get on the jury. At the very least, it 

reflected that Mr. Mathis was an individual entirely out of touch 

with what was occurring in the community, thus raising a question 

as to whether Mr. Mathis was sufficiently aware or intelligent to 

sit on an extraordinarily complex case such as this one. 

Mr. Mills was aware that suggestions had been made that 

•� 
the accusations in this case "were blown up on a racial scale."� 

While he stated that he had not formed an opinion in that regard,� 

his awareness of the existence of these accusations could very 
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well have put him in a position in which he would have been 

considering the State's motives and viewing the evidence with 

~ considerations other than just guilt or innocence in mind. 

The State therefore maintains that the record reflects 

legitimate reasons to support the exercise of each of the 

peremptory challenges. Moreover, the State contends that even if 

this court should conclude that the record does not reflect a 

sufficient reason for one or more of the challenges, the showing 

required by Neil cannot be said to have been met. As noted in 

Neil, lithe exclusion of a number of blacks by itself is 

insufficient to trigger an inquiry into a party's use of 

peremptories." 457 So.2d at 487. Since the reasons apparent 

from the record alone are sufficient to support most, if not all, 

of the peremptory challenges, the most that could be said is that 

the record does not reflect reasons to support the use of perhaps 

~ one or two challenges. Under the above quoted language of Neil, 

this cannot be said to be a sufficient showing to require an 

inquiry. Cf. People v. Rousseau, 179 Cal. Rptr. 892, 129 

Cal.App.3d 526 (1982), holding that the unexplained striking by 

the prosecution of the only two black jurors did not establish a 

prima facie showing of systematic exclusion. 

D 

IF ANY REMEDY IS APPROPRIATE, THE 
REMEDY SHOULD BE REMAND FOR A 
HEARING AS TO THE BASIS FOR THE 
PROSECUTION'S EXERCISE OF ITS 
PEREMPTORY CHALLENGES, NOT REVERSAL 
FOR A NEW TRIAL. 

Should this court conclude that the district court 

correctly found that Defendant is entitled to relief on his 
~
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claim, it should nonetheless conclude that the appropriate relief 

is remand for a hearing as to the basis for the prosecution's 

• 

~ exercise of its peremptory challenges, not reversal for a new 

trial, as ordered by the district court. This is so because in 

light of the lack of an request for an inquiry into this subject, 

the State was never put on notice during the trial that the 

failure to conduct an inquiry into the State's rationale would be 

a subject for review and thus the State was never aware of a need 

to put its reasons into the record. The only issues that the 

State could know were subject to review were the issues actually 

raised by Defendant, issues regarding claims that certain relief 

was compelled based on the striking of black jurors alone. Given 

the factual circumstances of this case, the State should be given 

the opportunity to state its reasons in a hearing conducted at 

this time. As pointed out in the State's Notice of Supplemental 

Authority filed in the district court on or about October 30, 

1984, the Fourth District Court of Appeal employed such a 

procedure in Franks v. State, case number 84-410, order filed 

October 15, 1984. (11) In light of the unusual circumstance of 

Defendant never requesting an inquiry in the present case, it 

would seem that the approach utilized in Franks would be 

particularly appropriate here. 

Another factor also shows the particular applicability 

of this approach to the present case. Because of the great 

community interest in the case, it is likely that the memories of 

the participants will still be accurate, and that little 

• (ll)After the hearing on remand, the Fourth District found that 
Neil did compel reversal under the facts of the case. Franks v. 
State, 467 So.2d 400 (Fla. 4th DCA 1985). 
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difficulty would be encountered in reconstructing the reasons for• 

•� 

the peremptory challenges. (12) 

Accordingly, the State submits that if any remedy is 

deemed appropriate, that remedy should be remand for a hearing, 

not, as ordered by the district court, reversal for a new trial . 

(12)In Hernandez v. State, So.2d (Fla. 3d DCA 1985), case 
no. 84-685, opinion filed ~ugust 6, 1985 [10 F.L.W. l876J, the 
court rejected the State's argument that the case should be 
remanded for a hearing. Judge Pearson's concurring opinion makes 
it clear that the reason for this rejection was the fact that in 
light of the passage of time, a hearing would not likely 
accurately reconstruct the jury selection procedure. Given the 
nature of the present case, this is not true here. Moreover, 
there is nothing to lose by having a hearing. If the reasons for 
the challenges can be accurately ascertained, the case can be 
properly reviewed and the interests of justice will have been 
served. If they cannot be ascertained, the case can then be 
reversed for a new trial. 
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• CONCLUSION 

Based upon the foregoing argument and authorities, the 

State respectfully submits that the district court erroneously 

reversed Defendant's conviction and that this court should 

therefore reverse the district court's decision and remand this 

cause with directions to reinstate Defendant's conviction. 

Respectfully submitted, 
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