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POINTS ON APPEAL

POINT I
WHETHER THE DOCTRINE OF EQUITABLE ESTOPPEL IS

AVAILABLE TO AVOID THE EXEMPTION FROM
LIABILITY CREATED BY F.S. 767.04.

POINT IT

WHETHER THE TRIAL COURT ABUSED ITS DISCRETION
IN DENYING THE PLAINTIFFS' REQUEST FOR LEAVE
TO AMEND.
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INTRODUCTION

The Petitioners were the defendants/appellees in the
trial court and in the district court of appeal, respectively,
and will hereafter be referred to as the "Petitioners". The
Respondents were the plaintiffs/appellants in the trial court and
in the district court of appeal, respectively, and will be
referred to hereafter as the "Respondents".

All emphasis is supplied.

The record on appeal shall be designated by the letter
"(R)".

The appendix attached hereto shall be designated by the

letter "(A)".




RESPONDENTS' ANSWER TO PETITIONERS' STATEMENT OF THE
CASE AND THE FACTS

(A) STATEMENT OF THE CASE

The Respondents essentially adopt the Petitioners'
Statement of the Case. However, the Respondents disagree with
Petitioners' suggestion or implication that the Fourth District
Court of Appeal reversed the trial court's final summary judgment
solely upon its finding that the trial court erred procedurely in
denying the Respondents' request for leave to amend presented at
the summary Jjudgment level. The Fourth District Court of Appeal
additionally reversed the trial court's final summary judgment
upon its finding that an equitable estoppel would be warranted by
the facts of the case at bar and that in this regard a factual
question was presented to be decided by a jury and not as a
matter of law. Indeed, the jurisdictional basis for the instant
case before this Court is predicated upon the question certified
by the Fourth District Court of Appeal with regard to the
applicability of the doctrine of equitable estoppel to § 767.04
F.S.

(B) STATEMENT OF FACTS

The Respondents essentially adopt Petitioners'
Statement of Facts. However, the Respondents believe that the
following additional statements are relevant and appropriate.

The route or path taken by the Respondents in their
attempt to locate Mrs. Noble once they arrived at the
Petitioners' house was in accordance with the express directions

given to the Respondents by Mrs. Noble (R-134A) (The transcribed




deposition of Stanley Yorke contains a typographical error which
numbered two pages as page 5. The incorrectly numbered page 5 is
referred to herein with the suffix "A"). The Petitioner, Mrs.
Noble, testified at her deposition that it was understandable
that the subject dog would bark and jump at the Respondents
inasmuch as the dog was protecting her back yard which was her
home for seven years {R-53, 54). Furthermore, Mrs. Yorke also
testified that the dog sign on the front door was prompted by the
dog's habit of jumping at the front dog and frightening visitors
who approach it (R-56).

In addition to the American Kennel Club registration
certificate indicating the dog's owner as Betsy Noble (R-21, 22),
Mrs. Noble during her deposition testified about the subject dog
with such remarks as: "Well, the lady I bought her from ...".
"When she was young and I was interested in showing her ... "; "
... I wanted to breed her ... "; "I just had her spade." (R-60)

Finally, Mrs. Yorke testified that some time after the
dog bite incident took place, Mrs. Noble explained to her that
the Nobles had had a party at their house the Sunday preceding

the dog bite and had forgotten to lock or latch the gate (R-103).



SUMMARY OF ARGUMENT

The Respondents contend that the doctrine of equitable
estoppel is a viable defense to a dog owner's exemption from
liability as provided for under § 767.04 F.S. and that the Fourth
District Court of Appeal in the appellate proceedings below was
correct in so holding.

The foregoing conclusion is predicated upon the
following points which are supported by the authorities
appropriately indicated in the body of Respondents' argument;

First. Section 767.04 is in derogation of common law
and must be strictly construed. 1In that regard, absent specific
statutory provision, no statutory modification or change in
common law will be inferred beyond that necessary to carry out
the intent of the legislature in enacting legislation.

Second. The force and effect of the language of a
statute is to be determined by legislative intent and no literal
interpretation of a statute will be given when to do so leads to
an unreasonable result of purpose not designated by the
legislature.

Third. One may be estopped to assert a statutory claim
or defense absent a specific statutory provision to the contrary.

Section 767.04 F.S. exempts dog owners from liability
for bites inflicted by their animals if they display a bad dog

sign on their property which is both prominently located and

easily readable.

The Respondents submit that it is eminently clear from

the foregoing emphasized language of the statute that the



legislature intended to grant dog owners immunity under the

statute if and only if they provide actual and effective notice

to the public of the risk of being bitten. It is therefore
logical and reasonable to conclude that the legislature did not
intend to furnish tort exemption to a dog owner who by virtue of
intentional and/or negligent misrepresentations undermines and
vitiates the effectiveness of the warning for which the "bad dog"
sign was designed. Any other conclusion would lead to the absurd
result in giving a dog owner license to trap a dog bit victim in
circumstances created by that owner and then reward him with the
tort immunity provided under the statute. It was precisely for
the purpose of avoiding such types of inequities that the
doctrine of equitable estoppel developed in the common law.
Application of equitable estoppel in conjunction with §
767.04 F.S. is wholly consistent with the intent of the
legislature in enacting the statute and promotes rather than
diminishes that intent. It may well be that the legislature
could have permissibly expressly provided that equitable estoppel
not be available as a defense to the liability exemption of the
statute or that such language could have been employed by the
legislature from which such intent could be reasonable inferred.
Clearly, however, the statute neither expressly disallows
application of the doctrine nor does it contain language
suggesting such a result. To the contrary, the statute expressly
requires an effective and genuine warning and therefore

implicitly provides that a dog owner who misrepresents and



CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing was furnished by U.S. Mail, this éié?éday of July,
1985, to: JAMES G. SALERNO, ESQUIRE, Pyszka, Kessler, Massey,
Catri, Holton & Doubereley, P.A., Attorneys for Petitioners, 100

Blackstone Building, 707 S.E. 3rd Avenue, Fort Lauderdale,

Florida 3331ls6.
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