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Also, Disciplinary Rule 7-106(c)(1) and (2) of the Code of Professional
Responsibility plainly prohibits such misconduct and deems it unethical:

(C) In appearing in his professional capacity before a
tribunal a lawyer shall not:

(1) State or elude to any matter that he has no
reasonable basis to believe is relevant to the case or
that will not be support by admissible evidence.
(2) Ask any questions that he has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person.
A trial court has the authority to award a new trial because of miscon-

duct of the prosecuting attorney. Hopper v. State, 54 So.2d 165 (Fla. 1951).

Florida courts have held that where there is a considerable question of
substantial prejudice to a defendant by reason of misconduct of the prosecu-

tor. "[Tlhe ends of justice are best served by a new trial." Lee v. State,

324 So.2d 694, 698 (Fla. 1st DCA 1976).

Florida has codified this holding in Rule 3.600(b)(5), Florida Rules of
Criminal Procedure, which requires that a new trial be granted when prosecu-
torial misconduct prejudices the substantial rights of the defendant:

(b) The court shall grant a new trial if any of the

following grounds is estabTished, providing substantial
rights of the defendant were prejudiced thereby. . .

(5) That the prosecuting attorney was guilty of miscon-
duct, . . .
(Emphasis addea.)
In reaching its decision, the District Court of Appeal referred to

Harris v. State, 447 So.2d 1020 (Fla. 3d DCA 1984). The Harris court held

that the prosecutor's cross-examination of the defendant and his girlfriend
was totally irrelevant and highly prejudicial since the prosecutor inferred
through his questions that the defendant was a procurer and the

defendant/witness was his prostitute. Id. at 1020.
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In their brief, the State misinterprets the holding in Harris, which
leads them to the conclusion that the District Court of Appeal relied on a
case that "provides extremely 1little support of the District Court's posi-
tions" [Brief of Petitioner on the Merits, p.28]. The Harris decision does
not state that the case "™involved strong implications that the defendant was a
procurer and his girlfriend, a witness, was a prostitute.” (Brief of
Petitioner on the Merits, pages 28-29). Harris simply involved a case where
the court found the prosecutor's guestions, on cross-examination to be totally
irrelevant and highly prejudicial to the defendant since they were asked
without any evidentiary support. The Harris decision can certainly be com-
pared to the case at bar. Here, the prosecutor's questions were totally irre-
levant to the sole issue in the case -- that of witness identification.
However, the question certainly prejudiced the Respondent by claiming that he
and his mother-in-law attempted to bribe a State witness. The prejudice here
is of far greater magnitude than in Harris.

In deciding whether an error is harmless, the courts consider a variety
of factors. Probably the most important single factor that the courts have
relied on is the strength of the evidence against the defendant. If the evi-
dence of guilt is overwhelming, the error will most 1ikely be considered

harmless. See, e.g., 0'Callaghan v. State, 429 So.2d 691 (Fla. 1983). If the

evidence of guilt is close, the error will mandate reversal. See, e.g.,

Berger v. United States, 295 U.S. 78,89 (1935); Bennet v. State, 316 So.2d 41

(Fla. 1935); Porter v. State, 94 So. 680 (Fla. 1923). Other factors that have

a bearing on the issue of prejudicial error include viewing the incident in
light of the entire transcript to determine any possible impact of the error
upon the jury, the deliberateness of the misconduct, other possible acts of

misconduct, and whether or not there was any possibility that the error could
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have contributed to the conviction. See, e.g., Russell v. State, 445 So.?d

1097 (Fla. 3d DCA 1984) (court reversed defendant's conviction, since
questions by prosecutor on identification of defendant were improper because
identification of defendant was not in issue and questions begged for highly
prejudicial answers that may have created unfair inferences in jury's minds).

Harrington v. California, 395 U.S. 250 (1969); Fahy v. Connecticut, 375 U.S.

85 (1963); Chapman v. California, 386 U.S. 18 (1967).

In Bennett v. State, 316 So.2d 41, 43 (Fla. 1975), this court held that

*+he questions propounded by the prosecutor in his cross-examination of the
defendant were improper and constituted prejudicial error, since they were
asked for the purposes of suggesting, by innuendo, some involvement by the
union in the alleged crime committed by the defendant. The court found that
the suggestion that the defendant could be an "enforcer" for the union was
"bound to arouse in the minds of the jury a spirit of resentment against the
defendant under the facts of this case". Id. at 43-44.

In its brief on the merits, the State cites cases that provide 1little
support since their facts are easily distinquishable from those in the present

case. In 0'Callaghan v. State, 429 So.2d 691, 696 (Fla. 1983), this Court

held that, although the comment of the prosecutor was unquestionably improper,
the appellant was not prejudiced at trial because the prosecutor's comments
concerned collateral manners and the evidence of appellant's guilt was
overwhelming. However, in this case, the prosecutor's questions stated that
Mr. Castillo and his mother-in-law were involved in a plot to bribe a witness.

Furthermore, the evidence against Mr. Castillo was certainly not overwhelming;

this was a single issue case of eyewitness identification based on shakey and
contradictory identifications; the entire case was riddled with errors; so an
allegation of bribery by the prosecutor certainly would have affected the

Jury's decision.
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The State also cites Lynn v. State, 395 So.2d 621 (Fla. 1lst DCA 1981), to

support its contention that the defense had failed to establish the kind of
prejudice which requires reversal. 1In Lynn, the court held that the state-
ments made by the prosecutor in his closing argument were not prejudicial to
the defendant and did not require reversal. Id. at 622. But that's because

the prosecutor's comments were made in direct response to the defense attor-

ney's improper argument. Id. at 622-623. Again, such was not the case here.
The prosecutor's questions and comments were totally unsolicited and unsup-
ported by any evidence elicited at trial and were designed to smear the
Respondent by claiming he and his mother-in-law were involved in a plot to
bribe a witness.

The District Court of Appeal correctly decided this was prosecutorial
misconduct which was highly prejudicial to Mr. Castillo. This misconduct, in
and of itself, constituted reversable and harmful error, thus requiring the
District Court's reversal of Jose Castillo's conviction., This act of miscon-
duct was further enhanced by the overall pattern of misconduct exhibited by
the prosecution throughout the course of this proceeding.

During the pre-trial proceeding, Mr. Morales, one of the witnesses who
never physically identified Jose Castillo in a line-up was brought into the
courtroom to testify [R.231]. Mr. Morales took the stand, and was examined by
Defense Attorney O0'Donnell. During the examination, the prosecutor, Mr.
Scola, stood up and told the witness that the Respondent was not in the
courtroom:

Q. (MR. O'DONNELL): Do you see the person in the
courtroom today who you saw then?

MR. SCOLA (the prosecutor): Judge, I am going to object --
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MR. O'DONNELL: Now, just a minute --
MR. SCOLA: He knows that he is not here.
[R.3391.
Defense counsel objected to Mr. Scola's coaching of his witness, but the
objection was overruled [R.339-340].
This type of misconduct has been condemned by the Florida Supreme Court

for over 60 years. As stated in Haager v. State, 90 So. 812 (Fla. 1922):

It is not proper for a State Attorney to interrupt the
cross-examination of a witness and make a suggestion at
a critical point in the development of the cross-
examination, as he may thus save and protect a false
witness from betraying himself . . . .

Mr. Scola's conduct was extremely outrageous within the context of this
single-issue case of witness identification. Mr. Scola unfairly strengthened
his case by avoiding the imminent misidentification.

Finally, in its brief on the merits, the State improperly attempts to
argue alleged facts which are dehors the record. The Assistant State Attorney
General, writing the State's brief, relies upon something the trial prosecutor
allegedly told him in a private conversation after the trial had concluded,
and dicussed by the Assistant Attorney General during oral argument in front
of the Third DCA panel (Brief of Petitioner, page 28, note 5)6.

Jose Castillo does not concede the truth of any such statements. The
alleged statements had no basis in fact, and are totally unsupported by the
record and transcript of the trial. Furthermore, this court must ignore such

statements in petitioner's brief. It was for the trial court, at the time of

the cross-examination of Mrs. Chamizo, to inquire to the basis for such

6This post-trial attempt at justification is hardly convincing. If Mrs.

Morales was willing to testify to this matter, why wasn't it brought out at
trial? The fai]u;i to recall her in rebuttal to substantiate this charge left

the defense without a remedy. i



questions and allegations, and, the State Attorney introduced no evidence at
trial to support or defend such allegations.

v.
THE TRIAL COURT FAILED TO EXERCISE ITS DISCRETION AND
VIOLATED THE RESPONDENT'S DUE PROCESS RIGHT BY REFUSING
TO ORDER A LINE-UP.

The Respondent is the victim of an overly-suggestive identification pro-
cess by which the prosecutor made sure that his witnesses would identify Jose
Castillo as the assailant.

Jose Castillo continually asked for a line-up [R.251, 257, 26-61, 262,
263, 286, 294-295, 371, 376]. The defense asked the State to produce its wit-
nesses for a line-up [R.376]. The State adamantly refused to allow its wit-
nesses to participate in a line-up and objected to defense efforts to have a
court ordered line-up; the court stated that it did not have the power to
order a line-up over the prosecution objection although he personally
suggested to them that one be conducted [R.374-5].

The State admitted that their witnesses could not identify the Respondent
in a non-suggestive atmosphere. When asked why he would not conduct a line-
up, the prosecutor responded:

I believe it would be totally unfair to go ahead and ask

these people to come in here and ask them to go ahead

and to do something which is basically impossible,
[R.276]. Yet that is exactly what the prosecutor had them do!

Despite the admission that the State's witnesses could not fairly iden-
tify the Respondent, the prosecutor had these same witnesses identify the
Respondent at trial!

The prosecutor was not satisfied to just prevent a fair line-up from
being conducted; he then intentionally sabatoged Respondent's crossexamination

of the victim during an evidentiary hearing on the Respondent's "Motion for an
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In-Court Identification." This was a blatant attempt to improperly bolster
his witness' identification of the Respondent.

During the cross-examination of victim Jose Morales, at this hearing,
defense counsel asked:

Q. (MR. O'DONNELL): Do you see the person in the
courtroom today who shot you then?

Before the witness could answer for himself, the prosecutor immediately inter-
jected and told the witness how to answer:

MR. SCOLA: Judge, I am going to object --

MR. O'DONNELL: Now, just a minute --

MR. SCOLA: He knows that he is not here.

[R.339].
The prosecutor did all he could to prevent the defense from fairly
testing the witness' ability to identify the Respondent. The prosecutor knew
his witness could only identify the Respondent if he was sitting at the
defense table in the courtroom.
The trial judge ruled that he did not have the authority to order the
State to hold a line-up [R.375]. Although this Court has never ruled whether
a defendant has a right to a line-up, authority for ordering a line-up can be
found in Rule 3.220(a)(5)(b)(1), Florida Rules of Criminal Procedure:
(5) Upon a showing of materiality to the preparation of
the defense, the court may require such other discovery
to defense counsel as justice may require.

Subsection (b)(1) of the same Rule states:
(1) After the filing of the indictment or information

and subject to constitutional limitations, a judicial
officer may require the accused to:

(i) Appear in a line-up; . . .
Thus, it was within the judge's discretion to order a line-up, and the court
failed to exercise its discretion here. The trial judge was under the mista-

ken belief he had no discretion to order a line-up. The court stated:
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Well, the only reason that I say that, and again, I
think that the law is such that -- and I will add that I
have read that rule on discovery. I don't think that
the court has the ability to compel.

The court is satisfied that I do not have the legal
duthority to force the State to hold a Tine-up.

[R.375].
Several state and federal courts have held that a defendant's due process

rights are violated by not holding a Tine-up. In United States v. Lewis, 547

F.2d 1030 (8th Cir. 1976), the court held that:

Even though there is no constitutional right to compel
the government to conduct a line up . . . many times
court can and should compel the government to do so if
the interests of justice and fair play require it.

The Second Circuit in Brown v. United States, 699 F.2d 585 (2d Cir.

1983) went further than the court in Lewis, when it held:

[Wlhen a defendant is sufficiently aware in advance that
identification testimony will be presented at trial and
fears irreparable suggestivity, as was the case here,
his remedy is to move for a line-up order to assure that
the identification witness will first veiw the suspect
with others of 1like description rather than in a
courtroom sitting alone at the defense table.

See also, United States v. Key, 717 F.2d 1206 at 594; United States v.

Archibald, 734 F.2d 938.

In addition to the authority found in Rule 3.220 and the authority in
federal cases, this Court can look to other States which hold that a court has
the inherent power to order a line-up at the defendant's request. State v,

Walls, 426 A.2d 50 (N.J. 1981), cert. denied, 343 A.2d 80 (1981) ["We are

satisfied that we possess the inherent judicial authority to order pre-trial
line-ups as a part of the discovery proceedings ." - motion for line-up made

by defendant]; Commonwealth v. Sexton, 400 A.2d 1289 (Pa. 1979); Evans v.

Superior Court of Contra Costa County, 522 P.2d 681 (Cal. 1974); United
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States v. Caldwell, 465 F.2d 669, 671 (D.C. Cir. 1972); United States v.

MacDonald, 441 F.2d 259 (9th Cir. 1971), cert. denied, 404 U.S. 840 (1971);

United States v. Ravich, 421 F.2d 1196 (2d Cir. 1970), cert. denied, 400 U.S.

834 (1970); State v. Boettcher, 338 So.2d 1356 (La.Sup.Ct. 1976);

Commonwealth v, Johnson, 216 N.E.2d 763 (Mass. 1974); People v. Maire, 201

N.W.2d 318, 323-24 (Mich. 1972).

This Court should now rule, as a matter of first impression in this
State, that a defendant, under certain circumstances, has the right to a line-
up. This Court should formulate a test giving the trial judge discretion to
order a line-up when the defendant can establish that a real question of iden-
tity exists and that it is in the interests of justice to test the witnesses
identification in a line-up.

vII
THE TRIAL COURT ERRED BY (1) UPWARDLY RECLASSIFYING THE
CONVICTIONS, (2) ENHANCING THE STATUTORY PUNISHMENT,
(3) SENTENCING THE DEFENDANT TO MINIMUM MANDATORY SENT-

ENCES AND (4) SENTENCING THE DEFENDANT TO CONSECUTIVE
MINIMUM MANDATORY SENTENCES.

The trial court erred when it misapplied Florida Statute Section 775.087
and upwardly reclassified and enhanced the punishment and imposed consecutive
minimum mandatory sentences upon Jose Castillo. This was done without any
finding by the jury that a firearm was used in the commission of a felony.
The Third District specifically declined to rule on this point because it had
already ordered a new trial on two other points:

The issue raised in appellant's fourth point on appeal
-- that the enhanced and mandatory sentence was not sup-

ported by the evidence -- is not likely to re-occur
after a new trial and therefore required not treatment
here.

This court has decided this issue. The case law is clear and simple:

The question of whether an accused actually possessed a
firearm while committing a felony is a factuq] mqtter
properly decided by the jury. Although a trial judge
may make certain findings on matters not associated with
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the criminal episode when rendering a sentence, it is
the juries function to be the finder of fact with regard
to matters concerning the criminal episode. To allow a
judge to find that an accused actually possessed a
firearm when committing a felony in order to apply
Section 775.087 would be an invasion of the jury's
historical function . . . .

State v. Overfelt, 457 So.2d 1385 at 1387 (Fla. 1984), see, State v. Smith,

"2 So.2d 1102 (Fla. 1985).
Because the use of a firearm was not an element of any of the crimes
charged against Jose Castillo, the jury was required to specifically find that

a firearm was used in the commission of a felony. See, Cline v. State, 443

So.2d 1065 (Fla. 3d DCA 1984); see also, Pedrera v. State, 401 So.2d 823 (Fla.

3d DCA 1981); Streeter v. State, 416 So.2d 1235 (Fla. 3d DCA 1982). 1In Cline,

the court held that "the minimum mandatory sentences must be vacated because
the verdict form relating to the second degree murder and attempted second
degree murder failed to indicate whether the defendant possessed a firearm".
Id. at 1066. (We note that the improper application of Section 775.087 in
Cline was by the same trial judge who again misapplied Section 775.087 in the
sentencing of Jose Castillo).

In Streeter v. State, the court held that the verdict form upon which a

defendant is convicted, must specifically state that the defendant used a
firearm in the commission of a felony. 416 So.2d 1203 at 1206.

Some courts have been confused by the teachings of Streeter, which
requires that the verdict forms specifically state that the defendant used a
firearm in the commission of a felony; and Overfelt, which holds that the jury
must make a specific finding that a firearm was used in the commission of a

felony. See Abraham v. State, 467 So.2d 498 (Fla. 4th DCA 1985); Whitehead

v. State, 450 So.2d 545 (Fla. 3d DCA 1984).

For example, a verdict form might merely make reference to the use of a
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firearm as charged in the Information, where the information is incorporated

into the charge to the jury, Abraham v. State, 467 So.2d 498 (Fla. 4th DCA

1985), or the information which charges the use of a firearm might be read by

the trial judge as part of the charge to the jury, Whitehead v. State, 450

So.2d 545 (Fla. 3d DCA 1984).

The subtle differences between Overfelt and Streeter are not applicable

to this case. Jose Castillo's charging Information was not part of the charge
to the jury.

The Information was referred to twice. It was read to the jury prior to
Jjury selection when at least five of the prospective jurors were not present
in the courtroom [T.16]. The Information was also referred to by the prosecu-
tor in opening argument, but only after the jury was told that opening argu-
ments are not evidence in the case and that later they would be instructed on
"the law applicable to this case" [T.171].

Thus, there can be no argument that the charging Information in some way
was incorporated into the jury charges and verdicts. Neither the verdict form
nor the jury instructions ever mention the words "firearm" or ‘“weapon"
[T.613-629, 193-194]. Yet, the State specifically approved the verdict forms
[T.533], and the jury instructions [T.613-629].

Further, the imposition of consecutive minimum mandatory sentences is "double
error" not only because of the above discussion, but also because consecutive
sentences may not be imposed when the offense arises out of the same nexus of

facts. Palmer v. State, 438 So.2d 1 (Fla. 1983); Pettis v. State, 448 So.2d

565 (Fla. 4th DCA 1984); Parson v. State, 450 So.2d 924 (Fla. 4th DCA 1984);
James v. State, 462 So.2d 858 (FLa. 2d DCA 1985). In the present case both

offenses occurred at the same time and place, not as separate incidents as

required by Palmer, supra, to impose consecutive sentences.
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In summary, it is clear that Section 775.087 may not be applied to Jose
Castillo. Should this Court reject all of Respondent's other points, this
Court must remand for proper judgments and sentences in the following manner:

1. The judgment for Count 1, attempted second degree murder as a first
degree felony, must be entered as a judgment of guilty as to attempted second
degree murder as a second degree felony.

2. The sentence for Count 1, thirty (30) years, with a minimum mandatory
three (3) years for use of a firearm, must be reduced to a maximum fifteen
(15) year sentence, with no minimum mandatory term.

3. The judgment for Count 2, second degree murder as a 1ife felony, must
be entered as a judgment of guilty as to second degree murder as a first
degree felony.

4. The sentence for Count 2, a consecutive one hundred and thirty four
(134) years, with a consecutive three (3) year mandatory minimum sentence,

must be reduced to a concurrent sentence, with no minimum mandatory sentence.

CONCLUSION
For all the reasons set forth above, the convictions must be reversed on

all counts and remand to the trial court for a new trial.

Respectfully submitted,

BLACK AND FURCI, P.A.
1300 Miami Center
100 Chopin Plaza
Miami, Florida 33131
(305)371

By

E.\BLAEK, E

Aftorney for’De d

endant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was fur-
nished by mail to: CHARLES FAHLBUSCH, ESQ., Assistant United States Attorney,
401 N. W. 2nd Avenue, Suite 820, Miami, Florida, 33128, this 26th day of
November, 1985.

By

ROY E. BLACK, ESQ.
Attorney for Defendant
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