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B i l l y  Ray N ibe r t  appea l s  h i s  conv i c t i on  f o r  f i r s t - d e g r e e  

murder and s en t ence  of dea th .  W e  have j u r i s d i c t i o n .  A r t .  V ,  

5 3 ( b )  (1) , F l a .  Const.  W e  a f f i r m  N i b e r t ' s  murder c o n v i c t i o n ,  

b u t ,  f o r  t h e  r ea sons  expressed  below, w e  v a c a t e  h i s  dea th  

s en t ence  and remand f o r  r e sen t enc ing .  

The t es t imony  a t  t r i a l  r evea l ed  t h a t  t h e  f i f t y - s even -yea r -  

o l d  v i c t i m ,  Eugene Snavely ,  was a  f r e q u e n t l y  i n t o x i c a t e d  

a l c o h o l i c  who l i v e d  a c r o s s  t h e  s t ree t  from h i s  b r o t h e r ,  James. 

James t e s t i f i e d  t h a t  on t h e  day of  t h e  homicide t h e  v i c t i m  was a t  

h i s  house u n t i l  approximate ly  5 p.m. when t h e  v i c t i m  r e t u r n e d  t o  

h i s  own home. Through h i s  window, James observed an i n d i v i d u a l  

approach t h e  v i c t i m  and e n t e r  t h e  v i c t i m ' s  home w i t h  him. 

F o r t y - f i v e  minutes  l a t e r ,  t h e  v i c t i m  appeared a t  James'  door ,  

ho ld ing  a  k n i f e  and b l eed ing  p r o f u s e l y .  H e  had been s tabbed  

seventeen t i m e s .  

Jack Andruskiewiecz,  an acqua in tance  of N i b e r t ,  t e s t i f i e d  

t h a t  N ibe r t  came t o  h i s  h o t e l  room on t h e  evening of t h e  murder. 

N ibe r t  was i n  a  s t a t e  of  shock,  covered w i th  b lood,  and k e p t  

babb l ing  "oh God, oh God." According t o  Andruskiewiecz, N ibe r t  



i n i t i a l l y  e x p l a i n e d  h i s  c o n d i t i o n  by s a y i n g  he  had been invo lved  

i n  a  b a r  f i g h t .  L a t e r ,  he  s a i d  it was a  s treet  f i g h t .  S t i l l  

l a t e r ,  a f t e r  watching t h e  l a t e  n i g h t  news s t o r y  on t h e  s t a b b i n g ,  

N i b e r t  admi t t ed  t h a t  he had k i l l e d  t h e  v i c t im .  Andruskiewiecz 

f u r t h e r  t e s t i f i e d  t h a t  a  few days  b e f o r e  t h e  murder N i b e r t  had 

t o l d  him he  was going t o  r o b  t h e  v i c t i m .  1 

The p h y s i c a l  ev idence  a t  t h e  v i c t i m ' s  home c o n s i s t e d  of  

l a r g e  amounts of  b lood on t h e  k i t c h e n  f l o o r ,  shoe p r i n t s  t h a t  

cou ld  have been made by N i b e r t ,  and a  s ix-pack of  16 ounce b e e r  

c ans  w i t h  i n d i c a t i o n s  t h a t  t h e  b e e r  had been consumed by t h e  

v i c t i m  and h i s  a t t a c k e r .  Blood samples t aken  from 

Andrusk iewiecz ' s  h o t e l  room were c o n s i s t e n t  w i t h  t h e  v i c t i m ' s  

blood t ype .  

The j u ry  found N i b e r t  g u i l t y  o f  f i r s t - d e g r e e  murder. 

During t h e  p e n a l t y  phase ,  t h e  s t a t e  was p e r m i t t e d  t o  a rgue  t h e  

a p p l i c a t i o n  o f  t h e  a g g r a v a t i n g  c i rcumstances  t h a t  t h e  murder was 

e s p e c i a l l y  he inous ,  a t r o c i o u s  and c r u e l ,  and was committed i n  

a  c o l d ,  c a l c u l a t e d  and p r emed i t a t ed  manner. The d e f e n s e  was 

p e r m i t t e d  t o  a rgue  f o u r  of t h e  s t a t u t o r y  m i t i g a t i n g  

c i rcumstances .  I n  a d d i t i o n ,  t h e  d e f e n s e  p u t  i n t o  ev idence  t h a t  

N i b e r t  had a  problem w i t h  a l c o h o l ,  t h a t  h i s  f a t h e r  was an  

a l c o h o l i c ,  and t h a t  when he  was n o t  d r i n k i n g  he  was a  

c o n s i d e r a t e ,  t r u s t w o r t h y ,  hardworking person.  The j u ry  

recommended t h e  d e a t h  p e n a l t y  by a  seven- to - f ive  v o t e .  The judge 

t hen  d i r e c t e d  t h e  s t a t e  a t t o r n e y  t o  p r e p a r e  an o r d e r  r e f l e c t i n g  

t h a t  t h e  c o u r t  found no m i t i g a t i n g  c i r cums t ances  and t w o  

agg rava t i ng  f a c t o r s .  

N i b e r t  r a i s e s  a  number o f  i s s u e s  on appea l .  H e  con tends  

t h a t  h i s  c o n v i c t i o n  shou ld  be r e v e r s e d  because:  1) h i s  due 

p r o c e s s  r i g h t s  t o  a  f a i r  t r i a l  were v i o l a t e d  when t h e  t r i a l  c o u r t  

'1t i s  und ispu ted  t h a t  t h e r e  was no ev idence  t o  i n d i c a t e  
t h a t  N i b e r t  d i d ,  i n  f a c t ,  r ob  t h e  v i c t i m  on t h e  n i g h t  of  t h e  
murder. 

2 ~ e c t i o n  921.141 (5 )  ( h )  , F l o r i d a  S t a t u t e s  (1985) . 
3 ~ e c t i o n  9 2 1 . 1 4  5  i F l o r i d a  S t a t u t e s  (1985) . 



f a i l e d  t o  i n s t r u c t  t h e  ju ry  on t h e  i n a p p l i c a b i l i t y  o f  t h e  f e l o n y  

murder t h e o r y ;  2 )  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  g i v e  t h e  

j u ry  w r i t t e n  i n s t r u c t i o n s ;  3 )  he was u n c o n s t i t u t i o n a l l y  t r i e d  by 

a  d e a t h - q u a l i f i e d  j u ry ;  4 )  t h e  t r i a l  c o u r t  e r r e d  i n  p e r m i t t i n g  

t h e  s t a t e ' s  t ende red  e x p e r t  t o  t e s t i f y  a s  an e x p e r t  i n  shoe p r i n t  

a n a l y s i s ;  5 )  t h e  ev idence  was i n s u f f i c i e n t  t o  e s t a b l i s h  

p r emed i t a t i on ;  and 6 )  one of t h e  p r o s p e c t i v e  j u r o r s  shou ld  have 

been excused f o r  cause .  

N i b e r t ' s  c o n t e n t i o n  t h a t  he was den i ed  due p r o c e s s  because  

t h e  t r i a l  c o u r t  f a i l e d  t o  i n s t r u c t  t h e  j u r y  on t h e  i n a p p l i c a -  

b i l i t y  o f  t h e  f e l o n y  murder r u l e  i s  w i thou t  m e r i t .  Although 

d u r i n g  v o i r  d i r e  t h e  p r o s e c u t o r  e x p l a i n e d  t h e  f e l o n y  murder 

t h e o r y  t o  t h e  p r o s p e c t i v e  j u r o r s ,  t h e  j u ry  was u l t i m a t e l y  

i n s t r u c t e d  on o n l y  p r emed i t a t ed  murder.  Thus, t h e r e  was no need 

f o r  a  c u r a t i v e  i n s t r u c t i o n .  Moreover, de f ense  counse l  made c l e a r  

t o  t h e  j u r y  i n  c l o s i n g  argument t h a t  f e l o n y  murder was n o t  an 

i s s u e  i n  t h e  c a s e .  W e  t h e r e f o r e  f i n d  no e r r o r  i n  t h e  t r i a l  

c o u r t ' s  f a i l u r e  t o  g i v e  a  c u r a t i v e  i n s t r u c t i o n  r ega rd ing  t h e  

i n a p p l i c a b i l i t y  o f  t h e  f e l o n y  murder r u l e .  

W e  a l s o  f i n d  no m e r i t  i n  N i b e r t ' s  c o n t e n t i o n  t h a t  h i s  

c o n v i c t i o n  shou ld  be r e v e r s e d  because  of  t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  g i v e  t h e  j u r y  w r i t t e n  i n s t r u c t i o n s .  N i b e r t  concedes 

t h a t  de f ense  counse l  d i d  n o t  r e q u e s t  w r i t t e n  i n s t r u c t i o n s  no r  

o b j e c t  t o  t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  p rov ide  them. Desp i te  

N i b e r t ' s  p r o t e s t a t i o n s  t o  t h e  c o n t r a r y ,  t h e  t r i a l  c o u r t ' s  f a i l u r e  

t o  p rov ide  t h e  j u r y  w i th  w r i t t e n  i n s t r u c t i o n s  cannot  b e  deemed 

fundamental  e r r o r .  Thus, because  t h i s  i s s u e  was n o t  p r o p e r l y  

p r e se rved  below, it was waived and may n o t  be r a i s e d  on appea l .  

See McCaskil l  v .  S t a t e ,  344 So. 2d 1276 ( F l a .  1977) . ' 
N i b e r t ' s  argument t h a t  he was u n c o n s t i t u t i o n a l l y  t r i e d  by 

a  d e a t h  q u a l i f i e d  j u r y  ha s  been p r e v i o u s l y  r e j e c t e d .  - See 

Lockhar t  v.  McCree, 106 S.Ct. 1758 (1986) ; Kennedy v. Wainwright,  

483 So.2d 424 ( F l a . ) ,  cer t .  den i ed ,  107 S.Ct.  291 (1986) .  

W e  a l s o  d i s a g r e e  w i t h  N i b e r t ' s  c o n t e n t i o n  t h a t  t h e  t r i a l  

judge e r r e d  i n  p e r m i t t i n g  t h e  s t a t e ' s  t ende red  e x p e r t  t o  t e s t i f y  



a s  an e x p e r t  w i t n e s s .  The t r i a l  c o u r t  c o r r e c t l y  admi t t ed  t h e  

t e s t imony  n o t i n g  t h a t  t h e  d e f e n d a n t ' s  o b j e c t i o n s  r e l a t e d  t o  t h e  

weight  which shou ld  be accorded t h e  t e s t imony  and n o t  i t s  

a d m i s s i b i l i t y .  

N i b e r t ' s  argument t h a t  j u r o r  S t a l v e y  shou ld  have been 

excused f o r  cause  on t h e  b a s i s  of h e r  r esponses  i s  l i k e w i s e  

w i thou t  m e r i t .  Moreover, a l t hough  de f ense  counse l  d i d  u s e  a  

peremptory c h a l l e n g e  t o  excuse  S t a l v e y ,  he d i d  n o t  exhaus t  a l l  of  

h i s  peremptory c h a l l e n g e s .  Thus, even i f  t h e  t r i a l  judge e r r e d  

i n  r e f u s i n g  t o  excuse  S t a l v e y  f o r  c ause ,  t h e  e r r o r  was ha rmless .  

See H i l l  v.  S t a t e ,  477 So. 2d 553, 556 ( F l a .  1985 ) .  

F i n a l l y ,  w e  f i n d  s u f f i c i e n t  competent ev idence  t o  s u p p o r t  

a  f i n d i n g  t h a t  t h e  murder was p remedi ta ted .  I n  S i r e c i  v.  S t a t e ,  

399 So.2d 964, 967 ( F l a .  1 9 8 1 ) ,  c e r t .  d en i ed ,  456 U.S. 984 

( 1 9 8 2 ) ,  w e  s t a t e d  t h a t :  

P r emed i t a t i on  i s  a  fu l ly - fo rmed  consc ious  purpose  t o  
k i l l ,  which e x i s t s  i n  t h e  mind of t h e  p e r p e t r a t o r  f o r  
a  s u f f i c i e n t  l e n g t h  of  t i m e  t o  pe rmi t  of  r e f l e c t i o n ,  
and i n  pursuance  of which an a c t  of k i l l i n g  ensues .  
P r emed i t a t i on  does  n o t  have t o  be contemplated  f o r  
any p a r t i c u l a r  p e r i o d  of  t i m e  b e f o r e  t h e  a c t ,  and may 
o c c u r  a  moment b e f o r e  t h e  a c t .  ( C i t a t i o n s  o m i t t e d . )  

W e  have f u r t h e r  e x p l a i n e d  t h a t  c i r cums t ances  i n d i c a t i v e  of a  

p r emed i t a t ed  i n t e n t  t o  k i l l  i n c l u d e  t h e  manner i n  which t h e  

murder was committed and t h e  t y p e  of  wounds i n f l i c t e d .  -- See Welty 

v. S t a t e ,  See a l s o  Mines v. -- 
S t a t e ,  390 So.2d 332, 335 ( F l a .  1 9 8 0 ) ,  c e r t .  d en i ed ,  451 U.S 916 

(1981) .  The t e s t imony  of  Andruskiewiecz t h a t  N i b e r t  t o l d  him he 

had "made [ t h e  v i c t i m ]  g e t  on h i s  knees"  d u r i n g  t h e  s t a b b i n g  i n  

a d d i t i o n  t o  t h e  e x c e s s i v e  number and n a t u r e  o f  t h e  wounds 

i n f l i c t e d  p rov ide s  s u f f i c i e n t  ev idence  t o  suppo r t  a  v e r d i c t  t h a t  

h i s  dea th  was t h e  r e s u l t  of p r emed i t a t ed  des ign .  

A s  t o  h i s  s e n t e n c e ,  N i b e r t  con tends  t h a t  t h e  d e a t h  p e n a l t y  

was improper ly  imposed because:  1) t h e  t r i a l  c o u r t  un l awfu l l y  

d e l e g a t e d  i t s  du ty  t o  p r e p a r e  an adequa te  s t a t emen t  of t h e  

f i n d i n g s  t o  s u p p o r t  impos i t i on  of t h e  dea th  p e n a l t y ;  2)  t h e  judge 

i n s t r u c t e d  t h e  j u r o r s  on t h e  law p r i o r  t o  t h e  t a k i n g  of ev idence  

and argument of  counse l ;  3 )  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  



properly consider evidence pertaining to mitigating factors; 4) 

the trial court erred in finding the statutory aggravating 

circumstances of cold, calculated, and premeditated, and heinous, 

atrocious, and cruel; and 5) imposition of the death sentence 

imposed under these facts would violate the eighth amendment of 

the United States Constitution. 

We reject Nibert's argument that the death penalty was 

unlawfully imposed because the judge did not actually prepare the 

order of findings in support of the death sentence. The record 

reflects that the trial judge made the findings and conducted the 

weighing process necessary to satisfy the requirements of section 

921.141, Florida Statutes (1985). We further note that defense 

counsel did not object when the court instructed the state 

attorney to reduce his findings to writing. Although we strongly 

urge trial courts to prepare the written statements of the 

findings in support of the death penalty, the failure to do so 

does not constitute reversible error so long as the record 

reflects that the trial judge made the requisite findings at the 

sentencing hearing. 

We also reject Nibert's contention that the trial court's 

instructions to the jury prior to the taking of testimony and 

argument of counsel require resentencing. Defense counsel did 

not object to the trial judge's procedure. Thus, Nibert is 

precluded from raising this issue on appeal. 

We find no merit in Nibert's argument that the trial court 

erred in failing to properly consider evidence pertaining to 

mitigating factors. It is within a trial judge's discretion to 

determine whether sufficient evidence exists of a particular 

mitigating circumstance and, if so, the weight to be given it. 

E.g. White v. State, 446 So.2d 1031 (Fla. 1984). 

Nibert's contention that this murder does not support a 

finding of the aggravating circumstance of heinous, atrocious, 

and cruel is also without merit. The victim was stabbed 

seventeen times. There was testimony that some of his wounds 

were defensive wounds and that the victim remained conscious 



throughout t h e  s tabbing .  These f a c t s  suppor t  a  f i n d i n g  of 

heinous ,  a t r o c i o u s ,  and c r u e l .  - See,  e . g . ,  - Lusk v.  S t a t e ,  446 

So. 2d 1038 (F l a .  1984) .  

W e  a r e  persuaded,  however, by N i b e r t ' s  argument t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  f i n d i n g  t h a t  t h e  murder was committed i n  a  

c o l d ,  c a l c u l a t e d ,  and premedi ta ted manner. W e  have c o n s i s t e n t l y  

h e l d  t h a t  a p p l i c a t i o n  of t h i s  aggrava t ing  f a c t o r  r e q u i r e s  a  

f i n d i n g  of heightened premedi ta t ion ;  i . e . ,  a  cold-blooded i n t e n t  

t o  k i l l  t h a t  i s  more contempla t ive ,  more methodical ,  more 

c o n t r o l l e d  than  t h a t  necessary  t o  s u s t a i n  a  conv ic t ion  f o r  

f i r s t - d e g r e e  murder. In  Pres ton  v. S t a t e ,  4 4 4  So.2d 939 ( F l a .  

1 9 8 4 ) ,  f o r  example, t h e  v i c t i m ,  who had witnessed t h e  d e f e n d a n t ' s  

robbery of a  convenience s t o r e ,  was marched 500 f e e t  a t  k n i f e  

p o i n t ,  n e a r l y  d e c a p i t a t e d  by a  f a t a l  s l a s h  a c r o s s  h e r  t h r o a t ,  and 

s tabbed  numerous t i m e s .  Never the less ,  we over turned  t h e  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  t h e  homicide had been committed i n  a  co ld  

and c a l c u l a t e d  manner, s t a t i n g  t h a t :  

The l e v e l  of p remedi ta t ion  needed t o  conv ic t  i n  
t h e  g u i l t  phase of a  f i r s t - d e g r e e  murder t r i a l  does 
n o t  n e c e s s a r i l y  r i s e  t o  t h e  l e v e l  of p remedi ta t ion  
r equ i r ed  i n  s e c t i o n  921.141 ( 5 )  ( i)  . This  aggrava t ing  
c i rcumstance has  been found when t h e  f a c t s  show a  
p a r t i c u l a r l y  l eng thy ,  methodic, o r  involved s e r i e s  of 
a t r o c i o u s  even t s  o r  a  s u b s t a n t i a l  per iod  of 
r e f l e c t i o n  and thought  by t h e  p e r p e t r a t o r .  See,  
e . g . ,  J e n t  v. S t a t e  [408 So.2d 1024 (F l a .  1981), 
c e r t .  den ied ,  457 U.S. 1111 (1982) '~  (eyewitness  - -- 
r e l a t e d  a  p a r t i c u l a r l y  leng thy  s e r i e s  of even t s  which 
inc luded  b e a t i n g ,  t r a n s p o r t i n g ,  r ap ing ,  and s e t t i n g  
v i c t i m  on f i r e ) ;  Middleton v. S t a t e ,  426 So.2d 548 
(F l a .  1982) (defendant  confessed he s a t  wi th  a  
shotgun i n  h i s  hands f o r  an hour ,  looking a t  t h e  
v i c t i m  a s  she  s l e p t  and t h i n k i n g  about  k i l l i n g  h e r )  
[ c e r t .  den ied ,  463 U.S. 1230 ( 1 9 8 3 ) l ;  Bolender v.  
S t a t e ,  4 2 2  So.2d 833 (F la .  1982) ,  c e r t .  den ied ,  461 
U.S. 939, 103 S.Ct. 2 1 1 1 ,  7 7  L.Ed.2d 315 (1983) 
(defendant  he ld  t h e  v i c t i m s  a t  gunpoint  f o r  hours and 

ordered  them t o  s t r i p  and then  b e a t  and t o r t u r e d  them 
be fo re  they  d i e d ) .  

We do n o t  f e e l  t h a t  . . . t h e  r eco rd  adequately  
suppor t s  t h e  e x i s t e n c e  of t h e  heightened form of 
p remedi ta t ion  r e q u i r e d  by t h i s  aggrava t ing  
c i rcumstance.  

Id. a t  946-47 (emphasis added; f o o t n o t e  o m i t t e d ) .  - 
The t r i a l  c o u r t ' s  conclusion t h a t  t h e  homicide i n  t h i s  

ca se  was committed i n  a  c o l d  and c a l c u l a t e d  manner i s  n o t  

supported by t h e  record.  There was evidence t h a t  t h e  v i c t i m  and 



h i s  a t t a c k e r  had been d r i n k i n g  t o g e t h e r  b e f o r e  t h e  s t a b b i n g  and 

t h a t  t h e  v i c t i m  was s t i l l  a l i v e  when h i s  a t t a c k e r  l e f t .  The 

t e s t imony  t h a t  N i b e r t  had a l l e g e d l y  p lanned t o  r o b  t h e  v i c t i m  two 

days  p r i o r  t o  t h e  murder c a n n o t  s u p p o r t  t h i s  a g g r a v a t i n g  

c i r c u m s t a n c e  i n  t h a t  t h e r e  was no ev idence  t h a t  t h e  v i c t i m  was i n  

f a c t  robbed b e f o r e  b e i n g  s t a b b e d .  Although t h e  e v i d e n c e  does  

s u p p o r t  p r e m e d i t a t e d  murder ,  it canno t  s u p p o r t  t h e  h e i g h t e n e d  

p r e m e d i t a t i o n  n e c e s s a r y  under  o u r  law f o r  t h e  s t a t u t o r y  

a g g r a v a t i n g  c i rcumstance  of s e c t i o n  921.141(5)  ( i ) .  

We a r e  l e f t  w i t h  one v a l i d  a g g r a v a t i n g  c i r c u m s t a n c e  (HAC) 

and no m i t i g a t i n g  c i r c u m s t a n c e s .  Although d e a t h  may be  t h e  

p r o p e r  s e n t e n c e  i n  t h i s  s i t u a t i o n ,  it i s  n o t  n e c e s s a r i l y  s o .  

See ,  e . g . ,  C a r u t h e r s  v .  S t a t e ,  465 So.2d 496  l la. 1 9 8 5 ) ;  ~ e m b e r t  - 

v.  S t a t e ,  445 So. 2d 337 ( F l a .  1 9 8 4 ) .  

Accord ing ly ,  w e  a f f i r m  N i b e r t ' s  c o n v i c t i o n  b u t  v a c a t e  h i s  

d e a t h  s e n t e n c e  and remand t o  t h e  t r i a l  c o u r t  f o r  r e s e n t e n c i n g .  

I t  i s  s o  o r d e r e d .  

McDONALD, C . J . ,  and OVERTON, EHRLICH and SHAW, JJ. ,  Concur 

ADKINS, J .  ( R e t . ) ,  Concurs i n  t h e  c o n v i c t i o n ,  b u t  d i s s e n t s  from 
t h e  s e n t e n c e .  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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