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PRELIM1 NARY STATEMENT 

O s c a r  M a s o n ,  d e f e n d a n t  i n  t h e  t r i a l  c o u r t ,  w i l l  b e  

r e f e r r e d  t o  as t h e  " A p p e l l a n t "  i n  t h i s  b r i e f .  T h e  S t a t e  o f  

F l o r i d a  w i l l  be r e f e r r e d  t o  as t h e  " A p p e l l e e " .  

STATEMENT OF THE CASE 

O s c a r  Mason, J r ,  P e t i t i o n e r  h e r e i n ,  w a s  c h a r g e d  b y  

i n d i c t m e n t  w i t h  m u r d e r  i n  the  f i r s t  d e g r e e  o n  S e p t e m b e r  3 ,  

1980. A£ t e r  t r i a l  b y  j u r y  he w a s  f o u n d  g u i l t y ,  a n d  t h e  j u r y  

f u r t h e r  a d v i s e d  t h a t  h e  be given a s e n t e n c e  o f  d e a t h .  T h e  

t r i a l  cou r t  e n t e r e d  a n  o r d e r  i m p o s i n g  d e a t h .  An a p p e a l  w a s  

taken t o  t h e  F l o r i d a  S u p r e m e  C o u r t  r a i s i n g  t h e  f o l l o w i n g  

i s sues  : 

I .  THE TRIAL JUDGE ERRED I N  ADMITTING EVIDENCE OF 
THE COLLATERAL UNRELATED CRIME UNDER THE 
WILLIAMS RULE WHEN THE FACTS OF THE INSTANT 
CRIME AND THE COLLATERAL CRIME HAD MATERIALED 
DISTINCTIONS AND WERE NOT SO UNUSUAL AS TO POINT 
ONLY TO THE APPELLANT, BUT RATHER SERVE TO PROVE 
ONLY TWO THINGS - -  PROPENSITY AND BAD 
CHARACTER. 

11. 
THE PROSECUTOR'S COMMENTS DURING THE CLOSING 
ARGUMENTS BOTH THE GUILT AND PENALTY PHASE 
CONSTITUTED FUNDAMENTAL ERROR WHEN SUCH COMMENTS 
WERE TO THE EFFECT THAT APPELLANT WOULD REPEAT 
HIS  CRIMINAL CONDUCT I F  ACQUITTED AND/OR NOT PUT 
TO DEATH SINCE HE COULD NOT BE REHABILITATED. 

I I I . THE TRIAL JUDGE ERRED I N  DENYING THE APPELLANT 
MOTION FOR JUDGMENT OF ACQUITTAL SINCE THE 
EVIDENCE OF I DENTI F I  CAT1 ON WAS INSUFFICIENT. 

I V  THE TRIAL JUDGE ERRED I N  FINDING THAT 
APPELLANT1 S PRIOR CONVICTIONS OF ARSON, BURGLARY 
AND MISDEMEANOR BATTERY CONSTITUTED "PRIOR 
FELON1 ES INVOLVING THE USE OR THREAT 
OF VIOLENCE. " 



V. THE T R I A L  JUDGE ERRED I N  F I N D I N G  AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE DEFENDANT 
KNOWINGLY CREATED A GREAT R I S K  O F  DEATH TO 
MANY PERSONS . 

V I .  THE T R I A L  JUDGE ERRED I N  F I N D I N G  AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE K I L L I N G  WAS 
"ESPECIALLY HE1 NOUS, ATROCIOUS AND CRUEL. " 

V I I .  THE T R I A L  JUDGE ERRED I N  F I N D I N G  AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE K I L L I N G  WAS 
"COLD, CALCULATED AND PREMEDITATED, WITHOUT 
ANY PRETENSE O F  MORAL OR ILLEGAL 
J U S T I  F I C A T I O N  , " S I N C E  THE EVIDENCE WAS 
I N S U F F I C I E N T  THEREOF AND I T  I S  MERELY 
"DOUBLE-UP" O F  THE HEINOUS,  ATROCIOUS AND 
CRUEL AGGRAVATING CIRCUMSTANCE. 

V I I I .  T H E T R I A L J U D G E E R R E D I N F A I L I N G T O F I N D A  
STATUTORY MI T I  GATI NG CIRCUMSTANCES . 

I X .  THE T R I A L  JUDGE ERRED I N  F A I L I N G  TO CONSIDER 
NON-STATUTORY MI T I  GATI NG CIRCUMSTANCES, AND 
I N  F A I L I N G  TO INSTRUCT THE JURY ON THE 
EX1 STENCE O F  SUCH FACTORS. 

T h e  F l o r i d a  S u p r e m e  C o u r t  a £ £  i n n e d  t h e  j u d g m e n t  and 

sentence.  M a s o n  v. S t a t e ,  438 S o . 2 d  3 7 4  (F l a .  1 9 8 3 ) .  

A p e t i t i o n  f o r  w r i t  of ce r t io ra r i  w a s  f f l e d  i n  t h e  

U n i t e d  S ta tes  S u p r e m e  C o u r t  a l l edg ing :  

WHETHER THE SUPREME COURT O F  FLORIDA HAS 
ADOPTED SUCH A BROAD AND VAGUE 
CONSTRUCTION O F  SECTION 9 3 2 . 1 4 1  (5)  ( i ) ,  
FLORIDA STATUTES , WHI CH PROVIDES FOR AN 
AGGRAVATING CIRCUMSTANCE I F  THE CAPITAL 
MURDER WAS COMMITTED I N  A COLD, 
CALCULATED AND PREMEDITATED MANNER 
WITHOUT ANY PRETENSE O F  MORAL OR LEGAL 
J U S T I  F I C A T I  ON, AS TO VIOLATE THE E i g h t h  
AND Fourteenth AMENDEMENTS? 

T h e  p e t i t i o n  f o r  w r i t  of ce r t io ra r i  w a s  denied  by the  

U n i t e d  S ta tes  S u p r e m e  C o u r t .  M a s o n  v. F l o r i d a ,  U.S .  , 

S . C t .  7 9  L . E d . 2 d  7 2 5  ( 1 9 8 4 ) .  - 



On May 9 ,  1985, t h e  Governor of t h e  S t a t e  of F l o r i d a  s igned 

a war ran t  p rov id ing  f o r  t h e  execut ion  of t h e  dea th  sen tence  upon 

p e t i t i o n e r .  The war ran t  i s  e f f e c t i v e  from noon, Wednesday, May 

29, 1985, u n t i l  noon, Wednesday, June 5 ,  1985. Execution i s  

scheduled f o r  7 :00  a.m., Tuesday, June  4 ,  1985. 

On May 31,  1985, Appel lant  f i l e d  a motion t o  v a c a t e  judgment 

and sen tence  and a motion and memorandum i n  suppor t  of 

de fendan t ' s  motion f o r  s t a y  of execut ion .  The same d a t e ,  a 

h e a r i n g  was held  before  t h e  Honorable M. William G r a y b i l l ,  

C i r c u i t  Judge,  T h i r t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  

Hi l lsborough County, F l o r i d a .  Counsel f o r  both p a r t i e s  p resen ted  

argument a f t e r  which Judge Grayb i l l  denied a p p e l l a n t ' s  motion t o  

vaca t e  judgment and sen tence  and motion f o r  s t a y  of execut ion.  A 

n o t i c e  of appea l  was immediately f i l e d  and t h a t  appeal  fo l lows .  



STATEMENT OF THE FACTS 

The fo l l owing  f a c t s  were taken from t h e  opinion of t h i s  

Honorable Court :  

I n  t h e  e a r l y  morning hours  of March 19 ,  1980, e leven  y e a r  

o l d  Missy Chapman woke h e r  two b r o t h e r s ,  t e l l i n g  them t h a t  

something was t h e  m a t t e r  wi th  t h e i r  mother ,  Linda Sue Chapman, 

who l a y  i n  bed making choking sounds. Mrs. Chapman, who had been 

s t abbed ,  d ied  before  t h e  p o l i c e  and ambulance a r r i v e d .  None of 

t h e  c h i l d r e n  r epo r t ed  hav ing  seen  o r  heard  anyone i n  t h e i r  home 

t h e  n i g h t  of t h e  k i l l i n g .  

A few days a f t e r  t h e  k i l l i n g ,  Missy con tac ted  a  d e t e c t i v e  

working on t h e  case  and t o l d  them t h a t  she  had seen h e r  mother 

being s tabbed and had a c t e d  a s l e e p  u n t i l  t h e  man l e f t  t h e  house. 

Fear t h a t  t h e  k i l l e r  would r e t u r n  had kep t  h e r  from d i s c l o s i n g  

what she  saw, claimed Missy. She descr ibed  t h e  a s s a i l a n t  a s  a  

skinny black male,  seventeen t o  n i n e t e e n  y e a r s  o l d ,  wi th  s h o r t ,  

dark h a i r .  A t  a  l a t e r  d e p o s i t i o n ,  however, Missy s t a t e d  t h a t  she  

could n o t  " a c t u a l l y  s e e  what [ t h e  k i l l e r ]  looked l i k e . "  She was 

a l s o  unab le ,  a t  a  l i ne -up  o r  from photographs ,  t o  i d e n t i f y  

p e t i t i o n e r  o r  anyone e l s e  a s  t h e  k i l l e r .  A t  t r i a l ,  n e v e r t h e l e s s ,  

Missy po in ted  o u t  Mason, s t a t i n g  t h a t  she  w a s  "sure"  h e  was h e r  

mothers murderer.  

Two of Mason's f i n g e r p r i n t s  were found on t h e  s i d i n g  of t h e  

Chapman home, but  none were found i n s i d e .  A S t a t e ' s  w i tnes s  a l s o  

t e s t i f i e d  t h a t  i n  h i s  op in ion ,  h a i r s  found a t  t h e  scene were 

Mason's. 

-4- 



A t  t r i a l ,  t he  judge he ld  admissible  evidence concerning 

p e t i t i o n e r s  convic t ion  f o r  a  rape and robbery committed two 

days a f t e r  t h e  Chapman murder. The c o l l a t e r a l  crime evidence was 

found re l evan t  t o  t h e  i s sue  of i d e n t i t y  on t h e  b a s i s  of t h e  

s i m i l a r i t y  of t he  modus operandi used i n  each ins tance .  

Af t e r  a  f i n d i n g  of g u i l t  by t h e  j u r y ,  t h e  jury  recommended a  

sentence of death.  The judge followed t h e  recommendation and 

imposed a  sentence of death f i n d i n g  the  fol lowing aggrava t ing  

circumstances:  

1 .  The defendant was prev ious ly  convicted 
of another  f e lony  involving t h e  use  o r  
t h r e a t  of v io lence  t o  t h e  person. 

2.  The defendant knowingly c rea ted  a  g r e a t  
r i s k  of death t o  many persons. 

3 .  The c a p i t a l  f e l o n y  was committed while 
t h e  defendant was engaged i n  a  burglary.  

4. The c a p i t a l  fe lony  was e s p e c i a l l y  he inous ,  
a t r o c i o u s  o r  c u r e l .  

5.  The c a p i t a l  f e l o n y  was committed i n  a  co ld ,  
ca l cu la t ed  and premeditated manner. 

The c o u r t  did  not  f i n d  any m i t i g a t i n g  circumstances.  



SUMMARY OF THE ARGUMENT 

I t  is w e l l - s e t t l e d  law i n  F l o r i d a  t h a t  a  motion f o r  

pos t - conv ic t i on  r e l i e f  pursuan t  t o  Rule  3.850, F la .  R .  C r i m .  P. 

may be summarily den ied ,  wi thou t  an e v i d e n t i a r y  h e a r i n g ,  when t h e  

r eco rd  conc lu s ive ly  shows t h e  p e t i t i o n e r  is no t  e n t i t l e d  t o  

r e l i e f .  S c o t t  v .  S t a t e ,  423 So.2d 978 (F l a .  1st  DCA 1982). T h i s  

p r i n c i p l e  ho ld s  t r u e  even i n  ca se s  such a s  t h i s  one where a  

s en t ence  of dea th  is involved.  Muhammed v .  S t a t e ,  426 So.2d 533 

( F l a .  1982) ; F o s t e r  v.  S t a t e ,  i n f r a  and Meeks v. S t a t e ,  i n f r a .  

On t h e  i n e f f e c t i v e  a s s i s t a n c e  of counse l  c la im p e t i t i o n e r  

h a s  n o t  a l l e g e d  any conduct by counse l  which was reasonab ly  below 

what is  r e q u i r e d  of competent counse l .  There is a l s o  no l i k e l i -  

hood t h a t  t h e  r e s u l t s  of p e t i t i o n e r ' s  t r i a l  would have been 

d i f f e r e n t  bu t  f o r  any a l l e g e d  e r r o r s  of counse l .  See S t r i c k l a n d  

v. Washington, inf  r a .  

Pos t - conv ic t i on  r e l i e f  i s  a v a i l a b l e  p r i m a r i l y  t o  i n q u i r e  

i n t o  c o n s t i t u t i o n a l  e r r o r s  o r  t o  review a  c o n v i c t i o n  where t h e r e  

h a s  been a  major change of law. McCrae v. S t a t e ,  437 So.2d 1388 

(F l a .  1983) and W i t t  v .  S t a t e ,  387 So.2d 922 (F l a .  1980).  T h i s  

procedure  cannot  and should  n o t  be used a s  a v e h i c l e  t o  a l l ow  

e x p e r t  w i t n e s s e s  t o  engage i n  c o n t e n t s  of who has  t h e  b e s t  

c r e d e n t i a l s  and t e s t i n g  methods. 

Any i s s u e s  which were r a i s e d  could  have been o r  shou ld  have 

been r a s i e d  on d i r e c t  appea l  and a r e  n o t  cognizab le  on 3.850. 

Jones  v .  S t a t e ,  446 So.2d 1059 (F l a .  1984).  Any q u e s t i o n  of 

p e t i t i o n e r ' s  p r e s e n t  s a n i t y  must be p r e sen t ed  t o  t h e  Governor 

pursuan t  t o  5922.07, F l o r i d a  S t a t u t e s .  See  Goode v .  Wainwright ,  

i n f r a .  



ARGUMENT 

A t  t h e  o u t s e t ,  your Appe l l ee  n o t e s  t h a t  t h e  t r i a l  c o u r t  

summarily den ied  A p p e l l a n t ' s  motion t o  v a c a t e  s e n t e n c e .  A t  t h e  

h e a r i n g ,  t h e  t r i a l  judge  p l a c e d  on t h e  r e c o r d  t h e  f a c t  t h a t  h e  

had r e a d  and reviewed t h e  e n t i r e  r e c o r d  and t r a n s c r i p t  of t h e  

i n s t a n t  cause  p r i o r  t o  t h e  h e a r i n g  on t h e  motion t o  v a c a t e .  

Although t h e  r e c o r d  on a p p e a l  is n o t  a t t a c h e d  t o  t h e  t r i a l  

c o u r t ' s  o r d e r  denying A p p e l l a n t ' s  motion t o  v a c a t e ,  i t  is 

presumed t h a t  t h e  r e c o r d  on a p p e a l  i s  c u r r e n t l y  i n  t h e  p o s s e s s i o n  

of t h e  C l e r k  of t h i s  Honorable  Cour t  and ,  t h e r e f o r e ,  t h e  r e c o r d  

shou ld  be r e a d  i n  c o n j u n c t i o n  w i t h  a l l  p l e a d i n g s  and t r a n s c r i p t s  

made a  p a r t  of t h e  r e c o r d  of A p p e l l a n t ' s  motion t o  v a c a t e  

p roceed ings .  

ISSUE 

WHETHER THE TRIAL COURT CORRECTLY D E N I E D  
APPELLANT'S MOTION TO VACATE JUDGMENT AND 
SENTENCE AND MOTION FOR STAY OF EXECUTION 
WITHOUT CONDUCT1 NG AN EVI  DENT1 ARY HEAR1 NG . 

F l o r i d a  R u l e  of C r i m i n a l  P rocedure  3.850 p r o v i d e s  i n  

p e r t i n e n t  p a r t :  

. . . I f  t h e  motion and t h e  f i l e s  i n  t h e  r e c o r d  
i n  t h e  c a s e  c o n c l u s i v e l y  show t h a t  t h e  p r i s o n e r  
i s  e n t i t l e d  t o  no r e l i e f ,  t h e  motion s h a l l  be 
den ied  w i t h o u t  a h e a r i n g .  . . 

See  a l s o  F o s t e r  v.  S t a t e ,  400 So.2d 1 ( F l a .  1981) ;  Meeks v .  -- 

S t a t e ,  382 So.2d 683 ( F l a .  1980) .  Sub J u d i c e ,  t h e  motion t o  

v a c a t e  judgment and s e n t e n c e  w a s  c o r r e c t l y  denied  by t h e  t r i a l  

c o u r t  w i t h o u t  a h e a r i n g  p u r s u a n t  t o  t h e  above quoted  p o r t i o n  of 

F l o r i d a  Rule  of C r i m i n a l  P rocedure  3.850. 

The f i r s t  c l a im r a i s e d  i n  A p p e l l a n t ' s  motion t o  v a c a t e  



judgment and sen t ence  d e a l t  w i t h  t h e  competency of p r i o r  

p s y c h i a t r i c  e v a l u a t i o n s .  Such c la im is a b s o l u t e l y  i n s u f f i c i e n t  

a s  a  m a t t e r  of law. Such a  c la im f a i l s  t o  p r e s e n t  a  j u s t i c i a b l e  

i s s u e  which would be cognizab le  i n  a  Rule  3.850 motion t o  v a c a t e .  

I n  o t h e r  words, your Appel lee  a s s e r t s  t h a t  it is no t  t h e  f u n c t i o n  

of t h e  j u d i c i a l  system t o  determine whether o r  n o t  a  medical  

p r o f e s s i o n a l  is  competent o r  p rov ides  " e f f e c t i v e  p s y c h i a t r i c  o r  

psycholog ica l  eva lua t ion . "  What Appe l lan t  a t tempted t o  do was 

c r e a t e  a  s i t u a t i o n  where t h e r e  would be a  swearing match between 

e x p e r t s  c a l l e d  by t h e  defense  and e x p e r t s  c a l l e d  by t h e  s t a t e  a s  

t o  t h e  competency of t h o s e  p s y c h i a t r i s t s  who had p r e v i o u s l y  

examined Appel lan t .  Such a  r e s u l t  cannot o b t a i n .  

A s  h i s  seond c la im,  Appe l lan t  claimed t h a t  h i s  t r i a l  counse l  

was i n e f f e c t i v e .  A claim of i n e f f e c t i v e  a s s i s t a n c e  of counse l ,  

a l though  cognizab le  on a  Rule  3.850 motion t o  v a c a t e ,  can be 

summarily denied wi thout  an  e v i d e n t i a r y  hear ing .  S t r i c k l a n d  v.  

Washington, U .  S .  - , 104 S.Ct.  2052, 80 L.Ed.2d 674,  

701-702 (1984). A claim of i n e f f e c t i v e  a s s i s t a n c e  of counse l  

must be viewed i n  l i g h t  of t h e  United S t a t e s  Supreme C o u r t ' s  

r e c e n t  d e c i s i o n  i n  S t r i c k l a n d .  The Supreme Court  h a s  now s e t  

f o r t h  a  two-prong t e s t :  (1)  t h e  burden is upon t h e  defendant  t o  

show t h a t  c o u n s e l ' s  performance was d e f i c i e n t  ( i . e .  counse l  made 

e r r o r s  so  s e r i o u s  t h a t  counsel  d id  n o t  f u n c t i o n  a s  l 'counsel" 

w i t h i n  t h e  meaning of t h e  S i x t h  Amendment); and ( 2 )  t h e  defendant  

must show t h a t  t h e  d e f i c i e n t  performance p re jud i ced  t h e  defense  

i n s o f a r  a s  t h e r e  was a  h igh p r o b a b i l i t y  t h a t  t h e  outcome of t h e  



proceeding would be d i f f e r e n t  bu t  f o r  t h e  a c t i o n  of defense  

counse l .  I n  app ly ing  t h i s  two-prong t e s t ,  a  reviewing c o u r t  must 

indu lge  i n  a  s t r o n g  presumption t h a t  c o u n s e l ' s  r e p r e s e n t a t i o n  was 

e f f e c t i v e .  T h i s  Honorable Court  h a s  determined t h a t  t h e  t e s t  s e t  

f o r t h  S  t r i c k l a n d  does n o t  " d i f f e r  s i g n i f i c a n t l y "  w i t h  t h e  t e s t  

espoused by t h e  F l o r i d a  Supreme Court  i n  Knight v .  S t a t e ,  394 

So.2d 997 ( F l a .  1981).  Jackson v .  S t a t e ,  452 So.2d 533 ( F l a .  

1984) ; Down v.  S t a t e ,  453 So.2d 1002 (F l a .  1984) ; Mikenas v .  

S t a t e ,  460 So.2d 359 (F l a .  1984). 

Appel lant  f i r s t  claimed t h a t  t r i a l  counse l  was i n e f f e c t i v e  

because of t r i a l  c o u n s e l ' s  purpor ted  f a i l u r e  t o  i n v e s t i g a t e  more 

f u l l y  A p p e l l a n t ' s  p s y c h i a t r i c  cond i t i on .  Th i s  c la im is wholly 

w i thou t  m e r i t .  A p p e l l a n t ' s  motion s e t s  f o r t h  t h e  f a c t u a l  premise  

t h a t  an i n v e s t i g a t o r  who in te rv iewed  Appel lant  r epo r t ed  t o  

defense  counse l ,  R ichard  Edwards, t h a t  Mason appeared t o  be 

" f e e b l e  minded". Based upon t h i s  in format ion ,  defense  counse l  

ob ta ined  t h e  r e p o r t s  p r ev ious ly  compiled a t  S t .  J o s e p h ' s  H o s p i t a l  

which i n d i c a t e d  t h a t  t h e r e  may be a  ques t i on  a s  t o  Mason's mental  

c a p a c i t y .  Thereupon, de fense  counsel  reques ted  t h e  c o u r t  t o  

appoin t  p s y c h i a t r i s t s  t o  determine whether Appel lant  was men ta l l y  

competent t o  s t a n d  t r i a l  and whether h e  was competent a t  t h e  t ime 

of t h e  o f f ense .  The r e p o r t s  rece ived  a s  a  r e s u l t  of t h e  c o u r t  

appointments were c o n s i s t e n t  i n  f i n d i n g  t h a t  Appel lant  was 

competent t o  s t and  t r i a l  and was competent a t  t h e  t ime of t h e  

o f f ense .  A d d i t i o n a l l y ,  de fense  counsel  had i n  h i s  pos se s s ion  a  

r e p o r t  rendered by D r .  Gardner which was f a i r l y  ex t ens ive  a s  t o  



Appe l l an t ' s  p r i o r  p s y c h i a t r i c  background. Therefore ,  i t  i s  

a b s o l u t e l y  c l e a r  t h a t  defense counsel  ac t ed  i n  a  manner 

c o n s i s t e n t  w i th  reasonable  t r i a l  counsel  i n  t h a t  he took a l l  

reasonable  measures i n  determining h i s  c l i e n t ' s  mental s t a t e .  

The r e s u l t s  of t h e  examinations d id  no t  i n d i c a t e  any f u r t h e r  

i n v e s t i g a t i o n  w a s  warranted.  Thus, defense counsel  ac t ed  i n  a 

reasonably e f f e c t i v e  manner w i th  r e s p e c t  t o  t h e  ques t ion  of 

A p p e l l a n t ' s  mental competency. 

A p p e l l a n t ' s  major a t t a c k  a s  t o  i n e f f e c t i v e n e s s  of t r i a l  

counsel  is a s  ou t l i ned  above, t h a t  i s ,  t h a t  defense counsel  

f a i l e d  t o  adequately  i n v e s t i g a t e  Appe l l an t ' s  p s y c h i a t r i c  

background. He r a i s e s  o t h e r  reasons a s  t o  why t r i a l  counsel  was 

purpor ted ly  i n e f f e c t i v e  but  none of t h e s e  reasons ,  taken 

i n d i v i d u a l l y  o r  c o l l e c t i v e l y ,  would have changed t h e  outcome of 

t h e  t r i a l  proceedings.  See S t r i c k l a n d ,  supra .  I n  p a r t i c u l a r  

your Appellee would l i k e  t o  address  t h e  claim made by Appel lant  

i n  h i s  motion t o  vaca te  t h a t  t r i a l  counsel  was i n e f f e c t i v e  

because of a  " c o n f l i c t  of i n t e r e s t " .  Such a  claim is p a t e n t l y  

wi thout  mer i t .  The mere f a c t  t h a t  one member of t h e  Pub l i c  

Defender ' s  O f f i c e  gives  advice  t o  a  suspec t  dur ing  p o l i c e  

ques t ion ing  does no t  c o n s t i t u t e  " a c t u a l  represen ta t ion ' '  s o  a s  t o  

invoke t h e  c o n f l i c t  of i n t e r e s t  doc t r ine .  

A p p e l l a n t ' s  t h i r d  claim d e a l t  w i t h  t h e  purported uncons t i -  

t u t i o n a l i t y  of h i s  p r i o r  convic t ions  which were used a s  

aggrava t ing  circumstances i n  render ing  a  dea th  sentence.  

A p p e l l a n t ' s  c la ims were merely a  rehash of h i s  p r i o r  c la ims as 



t o  t h e  competency of t h e  p r e v i o u s l y  done p s y c h i a t r i c  e v a l u a t i o n s .  

A s  d i s cus sed  above t h i s  c la im i s ,  a g a i n ,  t o t a l l y  w i thou t  m e r i t .  

Any q u e s t i o n  as t o  t h e  v a l i d i t y  of h i s  p r i o r  c o n v i c t i o n s  shou ld  

have been r a i s e d  i n  t h e  d i r e c t  appea l s  of t h o s e  p r i o r  

c o n v i c t i o n s  o r  any c o l l a t e r a l  p roceed ings  connected w i t h  t h e  

p r i o r  c o n v i c t i o n s .  

A p p e l l a n t ' s  f o u r t h  c la im i n  h i s  motion t o  v a c a t e  judgment 

and s en t ence  i s  t h a t  h i s  scheduled execu t i on  is  v i o l a t i v e  of t h e  

E igh th  and Fou r t een th  Amendmments because he  is p r e s e n t l y  insane .  

A t  t h e  o u t s e t ,  your  Appe l lee  would n o t e  t h a t  t h e  t r i a l  c o u r t  

s p e c i f i c a l l y  made a  f i n d i n g  a t  t h e  3.850 h e a r i n g  t h a t  t h e r e  i s  no 

i n d i c a t i o n  t h a t  Appe l l an t  is p r e s e n t l y  insane .  N e v e r t h e l e s s ,  t h e  

C i r c u i t  Court  does no t  have j u r i s d i c t i o n  t o  e n t e r t a i n  a  c la im of 

p r e s e n t  i n s a n i t y .  F l o r i d a  S t a t u e  922.07 s e t s  f o r t h  t h e  

p roceed ings  t o  be fo l lowed  by t h e  Governor when a  peron under  

s e n t e n c e  of dea th  appears  t o  be insane .  Th i s  is t h e  e x c l u s i v e  

remedy a v a i l a b l e  t o  an inmate a w a i t i n g  execu t i on  of a  d e a t h  

s en t ence .  Aware t h a t  p r e v i o u s l y  a p p l i c a t i o n s  f o r  d e t e r m i n a t i o n s  

of s a n i t y  t o  be executed  were made t o  t h e  t r i a l  c o u r t ,  t h e  

L e g i s l a t u r e  enac ted  a  s t a t u t e  which decreed t h i s  f u n c t i o n  would 

be h e n c e f o r t h  f u l f i l l e d  by t h e  Governor. Th i s  s t a t u t e  is now t h e  

c o n t r o l l i n g  law w i t h i n  i t s  sphe re  of o p e r a t i o n .  DeGeorge v .  

S t a t e ,  358 So.2d 217 ( F l a .  4 t h  DCA 1978).  The Governor ' s  

a u t h o r i t y  t o  determine  s a n i t y ,  w i th  t h e  a i d  of an  appo in ted  

commission of t h r e e  p s y c h i a t r i s t s  a s  o u t l i n e d  i n  9922.07, is 

e n t i r e l y  a p p r o p r i a t e .  So l e sbee  v .  Balkcom, 339 U. S. 9  (1950) .  



Thus,  F l o r i d a  has  accep ted  t h e  l e g a l  p r o p o s i t i o n  t h a t  an  insane  

pe rson  cannot  be execu ted  and has  provided through 5922.07 t h e  

means t o  invoke it.  

I n  Goode v. Wainwright,  448 So.2d 999 ( F l a .  1984) ,  t h i s  

Honorable Cour t  addressed  t h e  i s s u e ,  agreed " t h a t  an insane  

pe rson  cannot  be execu ted" ,  ( i d .  a t  1001) ,  and he ld  t h a t  5922.07 

s e t s  f o r t h  " t h e  p rocedure  t o  be fo l lowed  when a pe rson  under  

s en t ence  of dea th  appears  t o  be insane .  The execu t i on  of c a p i t a l  

punishment is an  e x e c u t i v e  f u n c t i o n  and t h e  L e g i s l a t u r e  was 

a u t h o r i z e d  t o  p r e s c r i b e  t h e  procedure  t o  be fo l lowed by t h e  

Governor i n  t h e  even t  someone c la ims  t o  be insane" .  Thus, i n  

Goode, t h e  c o u r t  he ld  under  9922.07 t h e  Governor can make t h e  

d e t e r m i n a t i o n ;  Goode does n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  

i s s u e  of s a n i t y  t o  be executed  can be r a i s e d  independen t ly  i n  t h e  

s t a t e  j u d i c i a l  system. -- See  a l s o  Ford v. Wainwright,  451 So.2d 

471 (F l a .  1984).  A s  your  Appel lee  h a s  d i s c u s s e d ,  4922.07, 

F l o r i d a  S t a t u t e s  by i ts  terms o u t l i n e s  " t h e  p roceed ings  when [ a ]  

pe r son  under s en t ence  of dea th  appears  t o  be insane"  and p rov ide s  

t h e  e x c l u s i v e  means by which t h e  s a n i t y  of a condemned p r i s o n e r  

i s  t o  be determined.  I t  does n o t  c o e x i s t  w i th  any s e p a r a t e  r i g h t  

t o  a  j u d i c i a l  de t e rmina t i on .  The s t a t u t e ,  which d e l e g a t e s  t h e  

f u n c t i o n  of de te rmin ing  s a n i t y  i n  t h e s e  c i rcumstances  t o  t h e  

Governor, i s  a k i n  t o  t h e  clemency power which l i k e w i s e  reposes  

e x c l u s i v e l y  i n  t h e  ch i e f  execu t i ve .  S u l l i v a n  v.  Askew, 348 So.2d 

312 ( F l a .  1977) ;  S p i n k e l l i n k  v.  Wainwright,  578 F.2d 582 ( 5 t h  

C i r .  1978) ,  



A p p e l l a n t ' s  £ i f  t h  p o i n t  i n  h i s  motion t o  v a c a t e  d e a l t  w i t h  a  

c h i l d ' s  i d e n t i f i c a t i o n  of Appe l l an t  a t  t r i a l .  T h i s  c l a im  was 

add re s sed  on d i r e c t  appea l  t o  t h i s  Honorable Cour t  and t h e r e f o r e .  

is n o t  cogn i zab l e  i n  a R u l e  3.850 motion.  - S e e ,  e .g .  Armstrong v. 

S t a t e ,  429 So.2d 287 ( F l a .  1983).  

A p p e l l a n t ' s  f i n a l  c l a im i s  one which should  have been and 

cou ld  have been r a i s e d  on d i r e c t  a p p e a l ,  and,  t h e r e f o r e ,  is 

i n a p p r o p r i a t e  f o r  c o n s i d e r a t i o n  i n  a  Ru l e  3.850 motion. Mikenas 

v .  S t a t e ,  s u p r a ;  Thomas v. S t a t e ,  421 So.2d 160 ( F l a .  1982) ;  

Rau le r son  v .  S t a t e ,  420 So.2d 160 ( F l a .  1982) ;  Ford v. S t a t e ,  407 

So.2d 907 ( F l a .  1981) ; Hargrove v .  S t a t e ,  396 So.2d 1127 ( F l a .  

1981).  T h i s  Honorable Cour t  ha s  he ld  on s e v e r a l  occa s ions  t h a t  a 

ground f o r  r e l i e f  which i s  known a t  t h e  conc lu s ion  of t r i a l  

shou ld  be r a i s e d  on d i r e c t  appea l .  If t h a t  ground is n o t  r a i s e d  

on d i r e c t  a p p e a l ,  motion pu r suan t  t o  Rule  3.850 is  no t  an 

a p p r o p r i a t e  remedy. -- See  Ford ,  s u p r a ,  and Hargrove,  supra .  The 

f a c t  t h a t  t h e  b a s i s  f o r  c o l l a t e r a l  a t t a c k  is a l l e g e d  t o  be of 

c o n s t i t u t i o n a l  dimension does n o t  p r e c l u d e  a  waiver  by f a i l u r e  t o  

a s s e r t  it on d i r e c t  appea l .  C l a rk  v .  S t a t e ,  363 So.2d 331 ( F l a .  

1978).  



CONCLUSION 

Based upon t h e  f o r e g o i n g  r e a s o n s ,  arguments and 

a u t h o r i t i e s ,  t h e  o r d e r  of t h e  t r i a l  c o u r t  denying A p p e l l a n t ' s  

motion t o  v a c a t e  judgment and s en t ence  should  be a f f i rmed .  
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