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INTRODUCTION 

P e t i t i o n e r ,  ELIZABETH ANNE N O A H ,  was t h e  p e t i t i o n e r  i n  t h e  

t r i a l  c o u r t  and  t h e  A p p e l l e e  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal .  

She w i l l  be r e f e r r e d  t o  a s  Wife.  

Responden t ,  R I C H A N D  ALAN N O A H ,  was t h e  r e s p o n d e n t  i n  t h e  t r i a l  

c o u r t  and  t h e  A p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal .  

H e  w i l l  be r e f e r r e d  t o  a s  Husband. 

STATEMENT OF THE FACTS 
A N D  

STATEMENT OFTHE CASE 

The ~ e s p o n d e n t / ~ u s b a n d  a g r e e s  w i t h  t h e  p e t i t i o n e r / W i f e 0 s  S t a t e -  

ment Of The F a c t s  i n  c a s e .  

ISSUE 

WHETHER THE TRIAL COURT ERRED BY DISTRIBUTING 
TO A FAITHFUL WIFE VIRTUALLY ALL OF THE MARITAL 
ASSETS I N  PART BECAUSE THE HUSBAND WAS 
UNFAITHFUL. 

I n  t h i s  d i v o r c e  a c t i o n  t h e  t r i a l  c o u r t  p u n i s h e d  t h e  Husband 

f o r  h i s  a d u l t e r y  by award ing  t h e  Wife v i r t u a l l y  a l l  ( 9 7 % )  o f  t h e  

p a r t i e s  m a r i t a l  a s s e t s ,  t h e  t o t a l  e q u i t y  v a l u e  o f  which was 

$109 ,200 .00 ,  and  by r e q u i r i n g  t h e  Husband t o  pay ,  i n  a d d i t i o n ,  

$500.00 p e r  month pe rmanen t  a l i m o n y ,  t h e  Wife 's  a t t o r n e y  f e e s ,  

a n d  t h e  b u l k  of  t h e  j o i n t  d e b t s  of  t h e  p a r t i e s .  The t r i a l  c o u r t  



v i r t u a l l y  s t r i p p e d  t h e  Husband o f  e v e r y t h i n g  a c q u i r e d  d u r i n g  t h e  

m a r r i a g e ,  e x c e p t  f o r  h i s  c a r  and  a  few p e r s o n a l  e f f e c t s .  T h i s  

award was s o  c o m p l e t e l y  d i s p r o p o r t i o n a t e  t h a t  i t  was s h o c k i n g  t o  t h e  

c o n s c i e n c e .  Al though  t h e  F i n a l  Judgment D i s s o l v i n g  M a r r i a g e  i n d i c a t e s  

t h a t  t h e  Husband's a d u l t e r y  was o n l y  one o f  s e v e r a l  f a c t o r s  c o n s i d e r e d  

by t h e  t r i a l  c o u r t  i n  d e t e r m i n i n g  t h e  amount o f  a l i m o n y ,  c e r t a i n l y  

t h e  Husband's a d u l t e r y  was t h e  p r i m a r y  theme o f  t h e  Wife i n  t h i s  law- 

s u i t  and  c e r t a i n l y  t h e  Husband's a d u l t e r y  was t h e  f a c t o r  which l e d  

t h e  t r i a l  c o u r t  t o  l a s h  o u t  a g a i n s t  t h e  Husband w i t h  s u c h  a n  ex-  

c e s s i v e ,  p u n i t i v e ,  d i s t r i b u t i o n  of  t h e  p a r t y ' s  a s s e t s .  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  h a s  now a s k e d  t h i s  C o u r t  

t o  i n t e r p r e t  Wi l l i amson  v.  W i l l i a m s o n t  367 So.2d 1016 ( F l a .  
7 

1 9 7 9 ) .  E s s e n t i a l l y r  t h e  prob lem p r e s e n t s  i t s e l f  on two l e v e l s .  

F i r s t ,  d o e s  t h e  W i l l i a m s o n ,  d e c i s i o n  p e r m i t  t h e  t r i a l  c o u r t  t o  

c o n s i d e r  e v i d e n c e  o f  t h e  a d u l t e r y  o f  a  s p o u s e  n o t  s e e k i n g  a l i m o n y ?  

I f  t h a t  answer  t o  t h a t  q u e s t i o n  is a f f i r m a t i v e !  t h e  s e c o n d  i s s u e !  

is w h e t h e r  t h e  t r i a l  c o u r t  c a n  p u n i s h  t h e  a d u l t e r o u s  s p o u s e  by s t r i p -  

p i n g  t h a t  s p o u s e  of  v i r t u a l l y  a l l  of t h e  p a r t y ' s  a s s e t s .  The Husband 

a s s e r t s  t h a t  b o t h  q u e s t i o n s  s h o u l d  b e  answered  i n  t h e  n e g a t i v e .  F i r s t !  

e v i d e n c e  of t h e  a d u l t e r y  of a  p a r t y  n o t  s e e k i n g  a l imony  s h o u l d  n o t  

be  a d m i s s i b l e  f o r  t h e  p u r p o s e  o f  i n c r e a s i n g  a n  a l imony  award .  

Second! r e g a r d l e s s  of  t h e  a d m i s s i b i l i t y  o f  a d u l t e r y ,  n e i t h e r  a l i m o n y  

n o r  e q u i t a b l e  d i s t r i b u t i o n  may b e  u s e d  p u n i t i v e l y .  



The F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l O s  i n t e r p r e t a t i o n  o f  

W i l l i a m s o n  - v.  W i l l i a m s o n ,  is  c o r r e c t .  C e r t a i n l y  t h a t  o p i n i o n  d o e s  

n o t  p e r m i t  a  p a r t y  s e e k i n g  a l i m o n y  t o  u s e  t h e  o t h e r  p a r t y O s  a d u l t e r y  

a s  a  means of  i n c r e a s i n g  t h e  a l i m o n y  a w a r d ,  much less  a s  a  means o f  

o b t a i n i n g ,  i n  e s s e n c e  p u n i t i v e  damages  a g a i n s t  t h e  p a r t y  n o t  s e e k i n g  

a l i m o n y .  The W i l l i a m s o n  o p i n i o n  s p e c i f i c a l l y  a p p r o v e s  t h e  r u l e  o f  

l aw  s e t  f o r t h  by  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  i n  t h e  

c a s e s  o f  E s c o b a r  v. E s c o b a r ,  300 So.2d 702 ( F l a .  - 
3 r d  DCA 1 9 7 4 )  and  C l a u g h t o n  - v.  C l a u g h t o n ,  344 So.2d 

944  ( F l a .  3 r d  DCA 1 9 7 7 ) .  

The b a s i c  r u l e  t h a t  e v i d e n c e  o f  a  s p o u s e O s  a d u l t e r o u s  c o n d u c t  can-  

n o t  be u sed  a s  a  means of  i n c r e a s i n g  a n  a l i m o n y  award  t o  t h e  n o n a d u l t e r o u s  

s p o u s e  is s e t  f o r t h  i n  t h e  E s c o b a r  c a s e .  The C l a u g h t o n  c a s e  

d o e s  n o t  change  t h i s  r u l e ,  b u t  m e r e l y  c a r v e s  o u t  a  n e c e s s a r y  e x c e p t i o n .  

The C l a u g h t o n  c a s e ,  t h e r e f o r e ,  p e r m i t s  e v i d e n c e  o f  t h e  n o n s e e k i n g  

p a r t y O s  a d u l t e r y  when b o t h  p a r t i e s  a r e  a d u l t e r o u s .  The C l a u g h t o n  

c a s e  d o e s  n o t ,  however ,  i n d i c a t e  t h a t  t h e  c o u r t  may t h e n  award  a l l  - 
of  t h e  p a r t i e s  assets t o  one  p a r t y  o r  t h e  o t h e r .  N e i t h e r  t h e  

W i l l i a m s o n  o p i n i o n ,  n o r  t h e  c a s e s  a p p r o v e d  i n  i t  change  t h e  b a s i c  

r u l e s  o f  e q u i t a b l e  d i s t r i b u t i o n ,  n o r  t h e  l o n g  e s t a b l i s h e d  r u l e  t h a t  

p r o h i b i t s  t h e  u s e  of  a l i m o n y  a s  a  weapon t o  p u n i s h  t h e  m i s c o n d u c t  o f  

a n  e r r a n t  s p o u s e .  V i l a s  v. V i l a s ,  1 5 3  F l a .  1 0 2 ,  1 3  So.2d 807 - 
( F l a .  1 9 4 3 ) .  

The T h i r d  D i s t r i c t  C o u r t  o f  Appea l  case o f  L a n g e r  - v.  L a n g e r ,  



4 6 3  So.2d 265 ( F l a .  3 r d  DCA 1 9 8 5 ) t  c i t e d  by  t h e  Wife  is c o n s i s t e n t  

w i t h  t h e  T h i r d  D i s t r i c t ' s  p r e v i o u s l y  c i t e d  o p i n i o n s .  Where t h e r e  i s  

a p r o p e r  r e a s o n  f o r  c o n s i d e r a t i o n  o f  t h e  a d u l t e r y  o f  t h e  p a r t y  n o t  

s e e k i n g  a l i m o n y t  t h e  c o u r t s  w i l l  c o n s i d e r  it.  The L a n g e r  C o u r t t  

t h e r e f o r e ,  f o u n d  i t  p r o p e r  t o  c o n s i d e r  e v i d e n c e  o f  a d u l t e r y  when i t  

w a s  l o n g  s t a n d i n g  a n d  e x t e n s i v e  and  w h e r e  i t  may h a v e  c o n t r i b u t e d  

t o  t h e  d e p l e t i o n  o f  t h e  f i n a n c i a l  r e s o u r c e s  o f  t h e  f a m i l y .  A g a i n ,  

t h e  L a n g e r  C o u r t  d o e s  n o t  i n d i c a t e  t h a t  s u c h  e v i d e n c e  o f  

a d u l t e r y  may t h e n  b e  u s e d  a s  a b a s i s  o f  c o l l e c t i n g  p u n i t i v e  damages .  

The Husband s u g g e s t s  t h a t  t h e  W i l l i a m s o n  case d o e s  n o t  

c h a n g e  a t  a l l  t h e  l a w  t h a t  a l i m o n y  may n o t  b e  u s e d  p u n i t i v e l y .  

R a t h e r ,  t h e  p r i m a r y  s t a n d a r d  t o  be u s e d  i n  d e t e r m i n i n g  a p r o p e r  

a l i m o n y  a w a r d  is  t h e  n e e d  o f  t h e  s p o u s e  s e e k i n g  a l i m o n y t  a n d  t h e  

a b i l i t y  o f  t h e  o t h e r  s p o u s e  t o  pay.  A s  s e t  f o r t h  i n  t h i s  c o u r t O s  

o p i n i o n  i n  C a n a k a r i s  v. C a n a k a r i s t  3 8 2  So.2d 1 1 9 7  ( F l a .  1 9 8 0 ) :  - 
A t r i a l  j u d g e  m u s t  i n s u r e  t h a t  n e i t h e r  s p o u s e  p a s s e s  
f rom m i s f o r t u n e  t o  p r o s p e r i t y  o r  f r o m  p r o s p e r i t y  t o  
m i s f o r t u n e  a n d l  v i e w i n g  t h e  t o t a l i t y  o f  t h e  c i r c u m -  
s t a n c e s  o n e  s p o u s e  s h o u l d  n o t  b e  s h o r t c h a n g e d .  

The g o a l  is e q u i t a b l e  d i s t r i b u t i o n t  n o t  p u n i s h m e n t .  C a n a k a r i s  - v .  

C a n a k a r i s ,  s u p r a t  T r o n c o n i  v .  T r o n c o n i t  466  So.2d 2 0 3  ( F l a .  1 9 8 5 ) .  - 
C l e a r l y  t h e  Husband t  R I C H A R D  N O A H t  w a s  s h o r t c h a n g e d .  The F o u r t h  

D i s t r i c t t  by  r e v e r s i n g  a p o r t i o n  o f  t h e  t r i a l  c o u r t O s  J u d g m e n t  h a s  

b r o u g h t  t h e  d i s t r i b u t i o n  o f  asse ts  more i n  l i n e  w i t h  t h e  t e a c h i n g s  



o f  t h e  C a n a k a r i s ,  and T r o n c o n i ,  o p i n i o n s .  Al though  t h e  d i s -  

t r i b u t i o n  of a s s e t s ,  c o u p l e d  w i t h  t h e  award of  permanent  p e r i o d i c  a l i m o n y ,  

s t i l l  we ighs  h e a v i l y  i n  f a v o r  o f  t h e  Wi fe ,  a t  l e a s t  t h e  s c a l e s  of 

" e q u i t a b l e  d i s t r i b u t i o n "  no l o n g e r  s t r a i n  u n d e r  t h e  w e i g h t  of i n j u s t i c e .  

SUMMARY - OF ARGUMENT 

Based upon t h e  W i l l i a m s o n r  d e c i s i o n  it was imprope r  f o r  t h e  

t r i a l  c o u r t  t o  c o n s i d e r  t h e  a d u l t e r y  o f  t h e  Husband, who was n o t  

s e e k i n g  a l imony  h i m s e l f ,  when e v i d e n c e  of t h a t  a d u l t e r y  was u sed  by 

t h e  Wife m e r e l y  a s  a  means of  o b t a i n i n g  a  l a r g e ,  p u n i t i v e  d i s t r i b u t i o n  

o f  p r o p e r t y  and  a l imony .  Under t h e  W i l l i a m s o n r  o p i n i o n  and  t h e  

c a s e s  c i t e d  t h e r e i n  s u c h  was i m p r o p e r .  R e g a r d l e s s  o f  t h e  a d m i s s i b i l i t y  

of  t h e  HusbandOs  a d u l t e r y ,  however ,  t h e  t r i a l  c o u r t  is n o t  p e r m i t t e d  t o  

u s e  e q u i t a b l e  d i s t r i b u t i o n  o r  a l i m o n y  a s  a  means o f  p u n i s h i n g  t h e  

Husband by s t r i p p i n g  him of a l l  o f  h i s  a s s e t s .  A c c o r d i n g l y ,  t h e  F o u r t h  

D i s t r i c t O s  r e v e r s a l  o f  t h e  lump sum of  a l i m o n y  s h o u l d  be  a f f i r m e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

A t t o r n e y  f o r  Respondent /Husband 
301 N o r t h  D i x i e  Highway, # l o 2  
West Palm Beach, FL 33401 
( 3 0 5 )  659-7717 



CERTIFICATE OF SERVICE - 

I HEREBY CERTIFY t h a t  a  t r u e  copy  o f  t h e  f o r e g o i n g  h a s  b e e n  

f u r n i s h e d  by  m a i l  t h i s  1st d a y  o f  A u g u s t ,  1 9 8 5 ,  t o  M a r t i n  L, H a i n e s ,  

111, 636  U, S, Highway One,  P e n t h o u s e  3 0 1 ,  N o r t h  Palm Beach ,  F l o r i d a  

33408  , 

A t t o r n e y  f o r  ~ e s p o n d e n t / H u s b a n d  
3 0 1  N o r t h  ~ i x i e  Highway,  # I 0 2  
West Palm Beach ,  FL 33401 
( 3 0 5 )  659-7717 


