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PRELIMINARY STATEMENT 

The P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  Appel lee  

i n  t h e  Four th  D i s t r i c t  Court  o f  Appeal and t h e  P rosecu t i on  i n  

t h e  Cr imina l  D iv i s i on  of t h e  C i r c u i t  Court  o f  t h e  Seven teen th  Ju -  

d i c i a l  C i r c u i t ,  i n  and f o r  Broward County, F l o r i d a .  The Respon- 

d e n t  was t h e  Appe l lan t  and t h e  Defendant ,  r e s p e c t i v e l y ,  i n  t h e  

lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  a s  

t hey  appear  b e f o r e  t h i s  Honorable Cour t .  



STATEMENT OF THE CASE AND FACTS 

The Respondent was c o n v i c t e d  o f  r o b b e r y  w i t h  a  dead- 

l y  weapon, and t h e  t r i a l  c o u r t  t h e n  d e p a r t e d  from t h e  s e n t e n c -  

i n g  g u i d e l i n e s  i n  s e n t e n c i n g  Respondent t o  f i f t e e n  y e a r s  i n  

p r i s o n .  The t r i a l  c o u r t ,  i n  d e p a r t i n g ,  s t a t e d  i t s  r e a s o n s  i n  

t h e  r e c o r d ,  and t h e y  were  s o  t r a n s c r i b e d .  A s e p a r a t e  w r i t t e n  

s t a t e m e n t  by t h e  t r i a l  c o u r t ,  o f  i t s  r e a s o n  f o r  d e p a r t u r e ,  was 

n o t  made. On a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal ,  

Respondent contended t h a t  t h e  t r i a l  c o u r t  improper ly  d e p a r t e d  

by f a i l i n g  t o  s t a t e  i t s  r e a s o n s  i n  a  w r i t t e n  s t a t e m e n t .  The 

a p p e l l a t e  c o u r t  a f f i r m e d  ~ e s p o n d e n t ' s  c o n v i c t i o n ,  b u t  v a c a t e d  

h i s  s e n t e n c e  and remanded p u r s u a n t  t o  i t s  d e c i s i o n  i n  Boynton 

v .  S t a t e ,  10 FLW 795 ( F l a .  4 t h  DCA Mar. 27 ,  1 9 8 5 ) ( E x h i b i t  A ) .  

The P e t i t i o n e r  f i l e d  a  mot ion  f o r  r e h e a r i n g ,  a s k i n g  

t h e  c o u r t  t o  s t a y  t h e  i s s u a n c e  o f  mandate i n  t h e  i n s t a n t  c a s e  

u n t i l  S t a t e  v .  Boynton, F l a .  S .Ct .  No. 66 ,971 ,  was r e s o l v e d  by 

t h i s  Cour t .  ( E x h i b i t  B ) .  The c o u r t  den ied  t h e  P e t i t i o n e r ' s  

motion on May 22,  1985. ( E x h i b i t  C ) .  Accord ing ly ,  t h e  P e t i -  

t i o n e r  f i l e d  a  n o t i c e  t o  invoke t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u -  

r i s d i c t i o n .  



POINT INVOLVED 

WHETHER THERE I S  EXPRESS AND DIRECT CON- 
FLICT BETWEEN THE DECISION OF THE COURT 
OF APPEAL AND OTHER DISTRICTS ON THE 
POINT OF LAW CONCERNING WHETHER A TRIAL 
JUDGE I S  REQUIRED TO SET FORTH I N  WRIT- 
ING THE REASONS FOR DEPARTING FROM THE 
PRESWIPTIVE GUIDELINES SENTENCE? 



SUMMARY ARGUMENT 

The F o u r t h  D i s t r i c t  Court  o f  Appeal v a c a t e d  Respon- 

d e n t ' s  s e n t e n c e  and remanded p u r s u a n t  t o  Boynton v .  S t a t e ,  

s u p r a .  Boynton acknowledges c o n f l i c t  w i t h  o t h e r  d i s t r i c t  

c o u r t s ,  and c e r t i f i e s  a q u e s t i o n  t o  t h i s  Cour t .  T h i s  Court  

h a s  a c c e p t e d  j u r i s d i c t i o n  t o  review Boynton, t h e  S t a t e  of  

F l o r i d a  h a s  f i l e d  i t s  m e r i t s  b r i e f ,  and i t  i s  p r e s e n t l y  pend- 

i n g  b e f o r e  t h i s  Cour t .  The i n s t a n t  c a s e  i s  d i r e c t l y  on p o i n t  

w i t h  Boynton, s o  p u r s u a n t  t o  J o l l i e  v. S t a t e ,  i n f r a ,  i t  t o o  

can be  deemed i n  c o n f l i c t  w i t h  d e c i s i o n s  o f  t h e  o t h e r  d i s -  

t r i c t  c o u r t s  c i t e d  w i t h i n  Boynton. Accord ing ly ,  t h e  P e t i t i o n -  

er h a s  p r o p e r l y  invoked t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n .  



ARGUMENT 

THE PETITIONER HAS PROPERLY INVOKED THIS 
COURT'S JURISDICTION BECAUSE THERE IS  
CONFLICT BETWEEN THE OPINION BELOW AND 
OTHER DISTRICTS ON THE LEGAL ISSUE OF 
WHETHER A TRIAL JUDGE IS REQUIRED TO SET 
FORTH I N  WRITING THE REASONS FOR DEPART- 
I N G  FROM THE PRESUMPTIVE GUIDELINES SEN- 
TENCE. 

The P e t i t i o n e r  has  invoked t h i s  C o u r t ' s  " c o n f l i c t "  

j u r i s d i c t i o n  under A r t i c l e  V, §3 (b )  (3 )  of t h e  F l o r i d a  Cons t i tu -  

t i o n  and Rule 9 , 0 3 O ( a ) ( 2 ) ( A ) i v ,  F1a.R.App.P. C o n f l i c t  e x i s t s  

between t h e  i n s t a n t  d e c i s i o n ,  considered i n  con junc t ion  w i t h  

Boynton v .  S t a t e ,  10 FLW 795 (F la .  4 th  DCA Mar. 27, 1985) ,  d i s -  

c r e t i o n a r y  review accepted ,  S t a t e  v .  Boynton, FSC No. 66,971,  

and t h e  d e c i s i o n s  of Burke v .  S t a t e ,  456 So.2d 1245 ( F l a .  5 th  

DCA 1984) ,  Brady v .  S t a t e ,  457 So.2d 544 ( F l a .  2nd DCA 1984) ,  

and Klapp v.  S t a t e ,  456 So.2d 970 ( F l a .  2nd DCA 1984) ,  which 

a r e  c i t e d  i n  Boynton. 

C o n f l i c t  j u r i s d i c t i o n  i s  p rope r ly  invoked when a  D i s -  

t r i c t  Court of Appeal e i t h e r  (1) announces a  r u l e  of law which 

c o n f l i c t s  w i t h  a  r u l e  p rev ious ly  announced by t h e  Supreme 

Court o r  ano ther  d i s t r i c t ,  o r  (2 )  a p p l i e s  a  r u l e  of law t o  pro- 

duce a  d i f f e r e n t  r e s u l t  i n  a  c a s e  which involves  s u b s t a n t i a l l y  

t h e  same f a c t s  a s  another  ca se .  Mancini v .  S t a t e ,  312 So.2d 

732, 733 ( F l a .  1975) .  Moreover, a  D i s t r i c t  Court of Appeal per  

c u r i a n  opinion which c i t e s  a s  c o n t r o l l i n g  a u t h o r i t y  a  d e c i s i o n  

t h a t  i s  pending review i n  t h i s  Court con t inues  t o  c o n s t i t u t e  

prima f a c i e  express  c o n f l i c t  which a l lows t h i s  Court t o  exer -  



c i s e  i t s  j u r i s d i c t i o n .  J o l l i e  v .  S t a t e ,  405 So.2d 418, 420 ( F l a .  

The dec i s ion  i n  t h e  ca se  sub jud ice  s t a t e s :  - 
We a f f i r m  a p p e l l a n t ' s  convic t ion  

b u t  vaca t e  h i s  sen tence  and remand 
t h i s  cause  f o r  r e sen tenc ing  w i t h  
d i r e c t i o n s  t h a t  any r e sen tenc ing  
be i n  accord wi th  t h e  sen tenc ing  
g u i d e l i n e s  o r  t h a t  s e p a r a t e  w r i t t e n  
f i n d i n g s  be en t e red  i f  t h e  sen tence  
d e v i a t e s  from t h e  g u i d e l i n e s .  See 
Boynton v .  S t a t e ,  10 FLW 795 (FT 
4th  DCA Mar. 2 7 ,  1985) .  

In  Boynton (Exh ib i t  D ) ,  t h e  c o u r t  c r e a t e d  c o n f l i c t  by t h e  f i r s t  

means o u t l i n e d  i n  Mancini,  f o r  i t  announced a  r u l e  of law con- 

t r a r y  t o  t h a t  announced i n  o t h e r  d i s t r i c t  c o u r t s :  "We acknowl- 

edge t h e  c o n f l i c t  t h a t  e x i s t s  among t h e  d i s t r i c t  c o u r t s  a s  t o  

t h i s  i s s u e ,  and c e r t i f y  t o  t h e  Supreme Court t h e  fol lowing 

ques t ion  . . . I 1 .  Boynton, supra .  The Boynton op in ion  recognized 

i t s  c o n f l i c t  w i t h  t h e  d e c i s i o n s  i n  Burke, s u p r a ,  Brady, sup ra ,  

and Klapp, sup ra ,  and c e r t i f i e d  a  ques t ion  t o  t h i s  Court .  The 

r u l e  announced i n  Boynton was t h a t  t h e  t r i a l  judge was r equ i r ed  

t o  s e t  f o r t h  i n  w r i t i n g  t h e  reasons  f o r  depa r t i ng  from t h e  pre -  

sumptive s en t ence ,  and t h a t  d i c t a t i o n  i n t o  t h e  record  of t h e  

reasons  f o r  d e p a r t u r e  was i n s u f f i c i e n t ;  whereas,  i n  Burke, 

sup ra ,  Brady, sup ra ,  and Klapp, sup ra ,  t h e  d i s t r i c t  c o u r t s  he ld  

t h a t  d i c t a t i o n  i n t o  t h e  record  of c l e a r  and convincing reasons  

was s u f f i c i e n t .  P e t i t i o n e r  submits t h a t  t h e  Fourth  D i s t r i c t  

acknowledged t h e  c o n f l i c t  i n  i t s  Boynton op in ion ,  and i t  so  

c e r t i f i e d  a  ques t ion  t o  t h i s  Court .  

This  Court has  accepted j u r i s d i c t i o n  t o  review 



Boynton, t h e  S t a t e  o f  F l o r i d a  h a s  f i l e d  i t s  m e r i t s  b r i e f ,  and 

i t  i s  p r e s e n t l y  pending b e f o r e  t h i s  Cour t .  The i n s t a n t  c'ase 

i s  d i r e c t l y  on p o i n t  w i t h  Boynton, s o  p u r s u a n t  t o  J o l l i e  v .  

S t a t e ,  s u p r a ,  i t  t o o  can b e  deemed i n  c o n f l i c t  w i t h  Burke,  

s u p r a ,  Brady, s u p r a ,  and Klapp, s u p r a .  Accord ing ly ,  t h e  P e t i -  

t i o n e r  h a s  p r o p e r l y  invoked t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s -  

d i c t i o n .  



CONCLUSION 

WHEREFORE, based on t h e  foregoing reasons and au thor i -  

t i e s  c i t e d  t h e r e i n ,  t h e  P e t i t i o n e r  r e s p e c t f u l l y  reques ts  t h a t  

t h i s  Honorable Court accept j u r i s d i c t i o n  of t h e  i n s t a n t  case .  
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