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STATEMENT OF THE CASE AND OF THE FACTS 

The  F l o r i d a  Consumer  F e d e r a t i o n  a d o p t s  b y  r e f e r e n c e  t h e  

S t a t e m e n t  o f  t h e  Case  and of  t h e  F a c t s  i n  t h e  Responden t ' s  Answer 

B r i e f .  



SUMMARY OF ARGUMENT 

T h e  p e t i t i o n e r  A m e r i c a n  C y a n i m i d  Company  a n d  i t s  a m i c i  

c u r i a e ,  t h e  F l o r i d a  D e f e n s e  L a w y e r s  A s s o c i a t i o n  (FDLA) a n d  t h e  

P r o d u c t  L i a b i l i t y  A d v i s o r y  C o u n c i l  (PLAC), h a v e  a s k e d  t h i s  C o u r t  

t o  r e s t r i c t  o r  t o  t a k e  a w a y  a l t o g e t h e r  t h e  r i g h t  o f  i n j u r e d  

v i c t i m s  t o  s e e k  e x e m p l a r y  d a m a g e s  f r o m  m a n u f a c t u r e r s  o f  d e f e c t i v e  

p r o d u c t s  - -  e v e n  when  a  m a n u f a c t u r e r  c o n t i n u e s  t o  m a r k e t  a n  

u n s a f e  p r o d u c t  w i t h  k n o w l e d g e  t h a t  i t  i s  d e f e c t i v e  a n d  i s  l i k e l y  

t o  c a u s e  i n j u r y  o r  d e a t h .  The F l o r i d a  C o n s u m e r s  F e d e r a t i o n  u r g e s  

t h e  C o u r t  t o  r e j e c t  t h e s e  a t t e m p t s  t o  a b r o g a t e  o r  r e s t r i c t  t h e  

common l a w  r e m e d y  o f  p u n i t i v e  d a m a g e s  a n d  t o  a p p r o v e  t h e  d e c i s i o n  

o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l .  



ARGUMENT 

THE DECISION OF THE DISTRICT COURT 
OF APPEAL SHOULD BE APPROVED AS 

CONSISTENT WITH WHITE CONSTRUCTION 

A m i c u s  c u r i a e ,  t h e  F l o r i d a  C o n s u m e r s  F e d e r a t i o n ,  i s  a  

s t a t e w i d e  u m b r e l l a  o r g a n i z a t i o n  w i t h  1 2 4  a f f i l i a t e d  o r g a n i z a t i o n s  

i n c l u d i n g  c o n s u m e r ,  e n v i r o n m e n t a l ,  s e n i o r  c i t i z e n  a n d  l a b o r  

g r o u p s .  T h e  F e d e r a t i o n  i s  e x t r e m e l y  c o n c e r n e d  t h a t  A m e r i c a n  

C y a n i m i d ,  FDLA a n d  PLAC h a v e  a s k e d  t h e  C o u r t  t o  m a k e  s e r i o u s  

i n r o a d s  i n t o  t h e  F l o r i d a  l a w  o f  p u n i t i v e  damages .  Such c h a n g e s  

t o t h e  l a w  a r e n o t  o n l y  e n t i r e l y  u n n e c e s s a r y t o t h e  r e s o l u t i o n  o f  

t h i s  c a s e , b u t a r e  a l s o h i g h l y  u n d e s i r a b l e  f r o m t h e  p o i n t  o f  v i e w  

o f  c o n s u m e r s .  

T h e  d i s t r i c t  c o u r t  b e l o w  e s s e n t i a l l y  h e l d  t h a t  t h e r e  w a s  

e v i d e n c e  f r o m  w h i c h  t h e  j u r y  c o u l d  p r o p e r l y  c o n c l u d e  t h a t  

A m e r i c a n  C y a n i m i d  knew t h a t  t h e  w a r n i n g  l a b e l  o n  i t s  AM-9 w a s  

i n a d e q u a t e ,  b u t  n e v e r t h e l e s s  c h o s e  t o  r e t a i n  t h e  d e f e c t i v e  

w a r n i n g  a n d  t o  c o n c e a l  t h e  t r u e  n a t u r e  o f  t h e  p r o d u c t  h a z a r d ,  

t h e r e b y  e x p o s i n g  p e r s o n s  s u c h  a s  Mr. Roy t o  s e r i o u s  i n j u r y ;  t h a t  

o n  s u c h  a  f i n d i n g ,  t h e  j u r y  w a s  e n t i t l e d  t o  a w a r d  p u n i t i v e  

d a m a g e s ;  a n d  t h a t  t h e  a w a r d  o f  p u n i t i v e  d a m a g e s  was  a p p r o p r i a t e  

u n d e r  t h e  S u p r e m e  C o u r t ' s  r e c e n t  o p i n i o n  i n  - W h i t e  C o n s t r u c t i o n  

Co. v. -- D u P o n t ,  4 5 5  So.2d 1 0 2 6  ( F l a .  1 9 8 4 ) .  -- A m e r i c a n  C y a n i m i d  -- 

Co.  v .  R o y ,  4 6 6  S o . 2 d  1 0 7 9 ,  1 0 8 4  ( F l a .  4 t h  D C A  1 9 8 4 ) .  T h e  ----- 



F e d e r a t i o n  s u b m i t s  t h a t  t h e r e  i s  no  c o n f l i c t  w i t h  t h e  r u l e  of  l aw 

e x p r e s s e d  i n  - Whi te  C o n s t r u c t i o n ,  n o r  was t h e  r u l e  m i s a p p l i e d ,  and 

t h a t  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  s h o u l d  t h e r e f o r e  b e  approved .  

A m e r i c a n  C y a n i m i d  a n d  i t s  i n d u s t r y  a n d  d e f e n s e  a t t o r n e y  

a s s o c i a t i o n  s u p p o r t e r s  s e e k  t o  e x t e n d  -- W h i t e  C o n s t r u c t i o n  - f a r  

b e y o n d  t h e  h o l d i n g  e x p r e s s e d  i n  t h a t  c a s e ,  c h i e f l y  b y  r e s t a t i n g  

a r g u m e n t s  which h a v e  been  r e j e c t e d  i n  t h e  l e g i s l a t i v e  a r e n a .  The 

i n d u s t r y - s p o n s o r e d  a r g u m e n t s  c o m p l e t e l y  i g n o r e  t h e  i m p o r t a n t  and 

b e n e f i c i a l  p u r p o s e s  s e r v e d  b y  t h e  l a w  o f  p u n i t i v e  d a m a g e s  i n  

p r o d u c t  l i a b i l i t y  l i t i g a t i o n :  

"Punishment  and d e t e r r a n c e ,  t h e  b a s i s  f o r  
p u n i t i v e  d a m a g e s  i n  F l o r i d a  a s  
e l s e w h e r e ,  s e e  cgrn b e l l  [ v .  G o v e r n m e n t  
E m  l o  e e s  I n s .  - Co., --% So. r - m  
T F ? ~ ]  a r e  n o  l e s s  appriiri)a:e w i t h  
r e s p e c t  t o  a  p r o d u c t  m a n u f a c t u r e r  who 
k n o w i n g l y  i g n o r e s  s a f e t y  d e f i c i e n c e s  i n  
i t s  p r o d u c t  t h a t  may endange r  human l i f e  
t h a n  i n  [ o t h e r  c a s e s  o f  p u n i t i v e  
d a m a g e s ] . "  D o r s e y  v. Honda M o t o r  Co . ,  
L t d . ,  655 F.2d 650 ,635  ( 5 t h  C ~ T ~ - T ? J ~ T J - ~  

The  p o t e n t i a l  s a n c t i o n  o f  p u n i s h m e n t  a n d  d e t e r r a n c e  t h r o u g h  a n  

award  of  p u n i t i v e  damages p r o v i d e s  some m e a s u r e  o f  a s s u r a n c e  t h a t  

a  f i n a n c i a l l y  m o t i v a t e d  m a n u f a c t u r e r  w i l l  n o t  c o n s c i o u s l y  

d i s r e g a r d  s e r i o u s  p r o d u c t  d e f e c t s  - -  e v e n  when i t  may b e  m o r e  

p r o f i t a b l e  t o  d i s r e g a r d  t h e  d e f e c t  and pay compensa to ry  damages 

t o  t h o s e  v i c t i m s  who r e c o g n i z e  and p u r s u e  t h e i r  l e g a l  r e m e d i e s .  

On t h e  o t h e r  h a n d ,  i f  p u n i t i v e  d a m a g e s  i n  p r o d u c t  l i a b i l i t y  

a c t i o n s  a r e  r e s t r i c t e d  t o  t h e  p o i n t  o f  b e i n g  u n a v a i l a b l e  a s  a  

p r a c t i c a l  m a t t e r  ( a s  t h e y  wou ld  b e  u n d e r  A m e r i c a n  C y a n i m i d ' s  



i n t e r p r e t a t i o n  o f  - W h i t e  C o n s t r u c t i o n ) ,  t h e n  i r r e s p o n s i b l e ,  b u t  

p r o f i t - m o t i v a t e d  m a n u f a c t u r e r s  would b e  f a c e d  w i t h  n o  p r a c t i c a l  

d i s i n c e n t i v e  t o  r e f r a i n  f rom c o n c e a l i n g  h a z a r d o u s  d e f e c t s  o r  f r o m  

t h e  i n t e n t i o n a l  m a r k e t i n g  o f  p r o d u c t s  w i t h  known h a z a r d o u s  

d e f e c t s .  T h i s  i s  why P r o f e s s o r  D a v i d  Owen, c o u n s e l  f o r  PLAC, 

m a i n t a i n s  t h a t  p u n i t i v e  damages s h o u l d  s t i l l  b e  p e r m i t t e d  a g a i n s t  

s u c h  m a n u f a c t u r e r s  e v e n  when t h e  common l a w  s y s t e m  o f  t o r t  

l i a b i l i t y  i s  r e p l a c e d  by a l t e r n a t i v e  c o m p e n s a t i o n  schemes.  Owen, 

D e t e r r a n c e  and Desert i n  T o r t :  A Comment, 73  Cal.L.Rev. 665,  670 

( 1 9 8 5 ) .  
* 

I n d u s t r y ' s  c o m p l a i n t s  t h a t  t h e r e  i s  a  " c r i s i s "  c a u s e d  b y  

a p u n i t i v e  d a m a g e s  i n  p r o d u c t  l i a b i l i t y  l a w s u i t s  h a s  s i m p l y  n o t  

b e e n  b o r n e  o u t  b y  t h e  f a c t s .  S e e  A m e r i c a n  Bar  A s s o c i a t i o n ,  The  

S p e c i a l  C o m m i t t e e  o n  t h e  T o r t  L i a b i l i t y  S y s t e m ,  -- Toward  a  

J u r i s p r u d e n c e  o f  I n j u r y :  The C o n t i n u i n g  C r e a t i o n  o f  a  Sys tem o f  

S u b s t a n t i v e  J u s t i c e  i n  Amer ican  T o r t  Law ( 1 9 8 4 ) .  The  p r o p o s e d  

F e d e r a l  P r o d u c t  L i a b i l i t y  A c t ,  w h i c h  h a s  b e e n  a g g r e s s i v e l y  

l o b b i e d  b y  i n d u s t r y  g r o u p s  a n d  w h i c h  w o u l d  l i m i t  t h e  r i g h t  t o  

r e c o v e r  p u n i t i v e  d a m a g e s  i n  ways  s i m i l a r  t o  t h o s e  a d v o c a t e d  b y  

Amer ican  Cyanimid ,  h a s  r e c e i v e d  a  v e r y  c o l d  r e c e p t i o n  i n  Congres s .  

* I n  a d d i t i o n  t o  a b r o g a t i n g  t h e  c o m m o n  l a w  t o r t  s y s t e m ,  
P r o f e s s o r  Owen w o u l d  m o d i f y  t h e  s t a n d a r d s  f o r  r e c o v e r y  o f  
p u n i t i v e  damages t o  make i t  more  d i f f i c u l t  f o r  v i c t i m s  t o  r e c o v e r  
e x e m p l a r y  damages.  



I n  f a c t ,  no  v e r s i o n  o f  t h e  p r o p o s e d  l e g i s l a t i o n  h a s  even  been  

v o t e d  on by t h e  f u l l  S e n a t e  o r  House o f  R e p r e s e n t a t i v e s .  The 

reasons  f o r  widespread o p p o s i t i o n  t o  such changes i n  t h e  law have 

been summarized a s  f o l l ows :  

"The P r o d u c t  L i a b i l i t y  Act  would  ... 
p l a c e  s e v e r e  l i m i t a t i o n s  on t h e  r e c o v e r y  o f  
p u n i t i v e  damages. Undoubtedly t h e r e  have been 
i n s t a n c e s  o f  e x c e s s i v e  a w a r d s  o f  p u n i t i v e  
damages .  B u t  d e s p i t e  t h e  s h r i l l  c r y  o f  t h e  
l a r g e  c o r p o r a t e  d e f e n d a n t s  t o  t h e  c o n t r a r y ,  
t r i a l  c o u r t s  and a p p e l l a t e  c o u r t s  h a v e  been  
q u i t e  w i l l i n g  ( t o o  w i l l i n g  some a r g u e )  t o  
reduce  t h e s e  l a r g e  awards.  

" In  a d d i t i o n  t o  t h e  u n d u l y  r e s t r i c t i v e  
r u l e s  p e r t a i n i n g  t o  p u n i t i v e  damages (such a s  
r e q u i r i n g  proof of eg r eg ious  conduct  by c l e a r  
and c o n v i n c i n g  e v i d e n c e ) ,  t h e  p r o p o s e d  a c t  
d e m o n s t r a t e s  t h e  p a t r i c i a n  a t t i t u d e  o f  i t s  
s u p p o r t e r s .  Under t h e  a c t ,  t h e  t r i e r  o f  f a c t  
would f i r s t  de t e rmine  whether  p u n i t i v e  damages 
were a p p r o p r i a t e ,  and i f  s o ,  t hen  t h e  judge -- 
not  t h e  j u r y  -- would de t e rmine  t h e  amount of 
p u n i t i v e  damages. T r i a l  by j u r y  i s  government 
reposed i n  t h e  people.  I s  t h e r e  j u s t  t o o  much 
democracy around t h e s e  days?  

"Even i f  we d i d  n o t  h a v e  e m p i r i c a l  p r o o f ,  
common s e n s e  w o u l d  t e l l  u s  t h a t  f e a r  o f  
p u n i t i v e  damages encourages  t h e  p roduc t i on  of 
s a f e r  p r o d u c t s .  The a d a g e  t h a t  ' one  modes t  
f e n c e  a t  t h e  t o p  o f  a  c l i f f  i s  w o r t h  many 
a m b u l a n c e s  i n  t h e  v a l l e y  b e l o w '  i s  n o t  l o s t  
e v e n  upon t h e  m a s s - p r o d u c e r s  of  consumer  
p roduc t s .  The t h e r a p e u t i c  o r  d e t e r r e n t  v a l u e  
of  compensatory and p u n i t i v e  damages canno t  be  
g a i n s a i d . "  W i l s o n ,  L i t i  a t i o n ,  +- Val. 1 1 ,  
No. 4 ,  pp. 3 -4  (Summer 

We e n t i r e l y  a g r e e  and s u b m i t  t h a t  t h e s e  c o n s i d e r a t i o n s  m i l i t a t e  

a g a i n s t  any  j u d i c i a l  e r o s i o n  of  t h e  r i g h t  of  v i c t i m s  t o  r e c o v e r  

p u n i t i v e  d a m a g e s  f r o m  m a n u f a c t u r e r s  g u i l t y  o f  e g r e g i o u s  

wrongdoing. a 



The c a s e s  r e c o g n i z i n g  t h e  a p p r o p r i a t e n e s s  o f  p u n i t i v e  damages  

h a v e  p r o v i d e d  a  much n e e d e d  i n c e n t i v e  f o r  p r o d u c t  s a f e t y .  - S e e  

D o r s e y  v.  Honda  - M o t o r  Co. L t d . ,  s u p r a ;  A m e r i c a n  -- M o t o r s  C o r p .  v. 

E l l i s ,  4 0 3  So.2d 4 5 9  ( F l a .  5 t h  D C A  1 9 8 1 ) ,  r e v .  -- d e n i e d ,  4 1 5  So.2d 

1359  ( F l a .  1982 ) ;  P i p e r  A i r c r a f t  Corp.  v. C o u l t e r ,  426 So.2d 1 1 0 8  

( F l a .  4 t h  DCA), r e v .  d e n i e d ,  4 5 6  So.2d 1 0 0  ( F l a .  1 9 8 3 ) ;  J o h n s -  

M a n v i l l e  S a l e s  C o r p .  v.  J a n s s e n s ,  4 6 2  So .2d  2 4 2  ( F l a .  1s t  DCA - 
1 9 8 4 ) ,  r e v .  d e n i e d ,  467 So.2d 999 (F l a .  1985 ) ;  T o y o t a  Motor  CO. v. 

M o l l ,  438 So.2d 1 9 2  ( F l a .  4 t h  DCA 1983 ) ;  Wolmer v. C h r y s l e r  Corp. ,  

4 7 4  So.2d 8 3 5  ( F l a .  4 t h  D C A  1 9 8 5 ) .  T h e  n e e d  f o r  t h e  s a n c t i o n  o f  

p u n i t i v e  d a m a g e s  i s  a l l  t h e  g r e a t e r  i n  t h i s  e r a  o f  d e c r e a s e d  

g o v e r n m e n t a l  r e g u l a t i o n  o f  p r o d u c t  s a f e t y .  - S e e  Owen, P r o b l e m s  i n  

A s s e s s i n g  P u n i t i v e  Damages A g a i n s t  M a n u f a c t u r e r s  o f  D e f e c t i v e  

P r o d u c t s ,  4 9  U.Chi.L.Rev. 1, 5 9  ( 1 9 8 2 ) .  

T h e  F e d e r a t i o n  j o i n s  i n  t h e  a r g u m e n t s  o f  t h e  p l a i n t i f f 1  

r e s p o n d e n t  and  a m i c u s  c u r i a e  The Academy o f  F l o r i d a  T r i a l  Lawyers .  

We u r g e  t h e  C o u r t  t o  r e c o g n i z e  t h e  s a l u t a r y  p u r p o s e s  s e r v e d  b y  

p u n i t i v e  damages  i n  p r o d u c t  l i a b i l i t y  l a w s u i t s  and t o  a f f i r m  t h e  

v a l i d i t y  o f  t h e  f o r e g o i n g  F l o r i d a  d e c i s i o n s .  

CONCLUSION 

Amicus c u r i a e  t h e  F l o r i d a  Consumers  F e d e r a t i o n  r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  

s h o u l d  b e  a p p r o v e d  a s  c o n s i s t e n t  w i t h  W h i t e  C o n s t r u c t i o n  and  t h a t  



t h e  Court should d e c l a r e  t h a t  t h e  F l o r i d a  law of p u n i t i v e  damages 

cont inues  t o  apply t o  t h e  i r r e s p o n s i b l e  manufacturer  who s e l l s  a  

known d e f e c t i v e  product  wi th  conscious  i n d i f f e r e n c e  t o  t h e  s a f e t y  

of consumers and users .  
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