
I N  THE SUPREME COURT OF FLORIDA 
(Before a  Referee) 

The Flor:i d a  Bar ,  

Complainant, 

v. 

Gary E , Wagner, 

Respondent. 

PUBLIC 

Case Nos. 67,135 (05A85~42/~ARR) 
67,720 ( O ~ A ~ ~ C ~ ~ / D O T S O N )  
67,903 (O~A~~CO~/DUNCAN) 

R E P O R T  O F  R E F E R E E  

Summary of Proceedings: Pursuant  t o  t h e  undersigned be ing  duly  
appointed a s  r e f e r e e  t o  conduct d i s c i p l i n a r y  proceedings h e r e i n  
according t o  A r t i c l e  X I  of t h e  I n t e g r a t i o n  Rule of The F l o r i d a  
Bar,  hea r ings  were he ld  on May 28, 1986. The p leadings ,  n o t i c e s ,  
motions,  o r d e r s ,  t r a n s c r i p t s  and e x h i b i t s  a l l  of which a r e  for -  
warded t o  t h e  Supreme Court of F l o r i d a  wi th  t h i s  r e p o r t ,  con- 
s t i t u t e  t h e  r eco rd  i n  t h i s  case.  

The fo l lowing  a t t o r n e y s  appeared as counsel  f o r  t h e  p a r t i e s :  

For The F l o r i d a  Bar: David G. McGunegle, Esqui re  
For t h e  Respondent: Gary E. Wagner, Esqui re ,  appeared 

upop h i s  own beha l f .  

11. Findings  of Fac t  a s  t o  Each I tem of  Misconduct of which t h e  
Respondent is charged: Af t e r  reading  a l l  p e r t i n e n t  p o r t i o n s  -- 
of  which a r e  commented upon below, I f i n d :  

T h i s  ma t t e r  involved ~ e s p o n d e n t ' s  r e p r e s e n t a t i o n  of Edward 
P a r r .  The fol lowing d a t e s  a r e  undisputed:  

2/13/84 - P a r r  a r r e s t e d  f o r  a f e lony ,  l e a v i n g  t h e  
scene of an acc iden t ,  p l u s  be ing  i s sued  a t r a f f i c  
i n f r a c t i o n  c i t a t i o n ;  

3/6/84 - S t a t e  At torney ' s  O f f i c e  conducted a  p r e - f i l e  
i n v a s t i g a t i o n  wi th  p o t e n t i a l  w i tnes ses ;  

4/1.9/84 - Felony arraignment;  defendant f a i l e d  t o  appear;  
a c a p i a s  i ssued  wi th  a  bond s e t  a t  $2,000; 

5/3/84 - Felony c a p i a s  s e t  a s i d e  by C i r c u i t  Judge; 

5/10/84 - Felony n o l l e  prosequi  by S t a t e  Attorney;  

5/11/84 - Misdemeanor informat ion  f i l e d  f o r  l eav ing  
t h e  scene of acc iden t ;  

5/15/84 - Misdemeanor summons i ssued  f o r  defendant 
P a r r ;  S h e r i f f  unable t o  s e r v e  summons; 

5130184 - Capias i ssued  on misdemeanor charge  wi th  
a  $1,000 bond. 



There is no d i s p u t e  t h a t  Respondent, Gary E. Wagner, accepted  
a  $500.00 r e t a i n e r  p l u s  $1,500.00 from P a r r  t o  r ep re sen t  P a r r  
on t h e  charges.  Respondent admits  t h a t  h e  knew t h e  charges  
had been reduced t o  t h e  misdemeanor l e v e l  when h e  accepted 
t h e  $1,500.00 payment. Respondent admits  h e  never  f i l e d  a  
Notice of Appearance with t h e  cou r t .  Respondent doesn ' t  
r e c a l l  ever  reviewing t h e  cou r t  f i l e .  I n  May, 1984, 
Respondent knew P a r r  went t o  Ohio, and s t a t e s  h e  expected 
P a r r  t o  con tac t  t h e  Respondent upon h i s  r e t u r n .  There i s  
no d i s p u t e  t h a t  by t h e  end of 1984, Respondent was having 
problems with h i s  law p r a c t i c e ,  inc luding  b e i n g  e v i c t e d  from 
h i s  law o f f  i c e  and p o s s i b l e  Bar d i s c i p l i n a r y  proceedings.  

Respondent c la ims  h e  obtained two cont inuances f o r  P a r r  
through t h e  Chief I n v e s t i g a t o r  a t  t h e  S t a t e  A t to rney ' s  O f f i c e  
with t h e  permission of t h e  a r r e s t i n g  Highway P a t r o l  Trooper. 
Both t h e  Chief I n v e s t i g a t o r  and t h e  t roope r  deny such c o n t a c t s  
by Respondent. The S t a t e  Attorney f i l e ,  and t h e  cou r t  f i l e  
do not  r e f l e c t  cont inuances ,  and t h e  A s s i s t a n t  S t a t e  Attorney 
i n  charge of t h e  ca se  d e n i e s  such cont inuances .  Respondent 
c la ims  h e  f i l e d  no Notice of Appearance because i t  would stir 
up t h e  S t a t e  A t to rney ' s  O f f i c e ,  and t h a t  t h e  S t a t e  At torney ' s  
O f f i c e  should a l r e a d y  know h e  represented  P a r r  through h i s  
c o n t a c t s  with t h e  Chief I n v e s t i g a t o r  of t h a t  o f f i c e .  Respondent 
s t a t e s  h e  d i d  review t h e  S t a t e  Attorney f i l e ,  bu t  was unaware 
a  c a p i a s  i s sued  f o r  P a r r  u n t i l  a f t e r  i t  had been i s sued .  

Although Respondent b e l i e v e s  t h a t  h e  was i n f l u e n t i a l  i n  having 
t h e  charges  reduced t o  a  misdemeanor, t h e  S t a t e  At torney ' s  
Of f i ce  c la ims  Respondent had no e f f e c t  upon t h e  cha rges ,  and 
t h a t  t h e  charge was reduced based upon proof problems and a  
p l e a  o f f e r  from a d i f f e r e n t  a t t o r n e y  who e v e n t u a l l y  disposed 
of t h e  ca se .  It should be  noted  t h e  misdemeanor ca se  was 
handled by another  a t t o r n e y ,  who P a r r  pa id ,  r e s u l t i n g  i n  a  
f i n e  of $250.00. 

The f a c t s  a r e  no t  i n  d i s p u t e .  Respondent was r e t a i n e d  and 
pa id  by Ruth E l i zabe th  Dotson t o  r ep re sen t  h e r  subsequent 
t o  h e r  marr iage d i s s o l u t i o n  i n  o rde r  t o  r e s o l v e  a  problem 
wi th  h e r  ex-husband vaca t ing  a b u i l d i n g .  The Respondent 
ob ta ined  an Order t o  Show Cause, and on November 1, 1984, 
i n  c o u r t ,  a  s e t t l emen t  was reached which would r e s u l t  i n  
M r s .  Dotson r e c e i v i n g  $400.00 p l u s  c o s t s .  M r s .  Dotson there-  
a f t e r  wrote  l e t t e r s  t o  t h e  Respondent's o f f i c e ,  c a l l e d  t h e  
Respondent, and went t o  h i s  o f f i c e ,  which was locked ,  a l l  i n  
an  at tempt  t o  o b t a i n  t h e  money granted  h e r  a t  t h e  cou r t  hea r ing .  
The Bar i n v e s t i g a t o r  was informed t h a t  opposing counsel  wrote  a  
l e t t e r  t o  Respondent on November 8 ,  1984, and r ece ived  no 
response.  

M r s .  Dotson e v e n t u a l l y  wrote  The F l o r i d a  B a r ,  and was contac ted  
by opposi.ng counse l ,  which r e s u l t e d  i n  opposing counsel  submi t t ing  
an o r d e r  t o  t h e  judge f o r  s i g n a t u r e ,  and M r s .  Dotson r e c e i v i n g  
h e r  money on A p r i l  22, 1985. 

Respondent c la ims  he was not  i n  h i s  o f f i c e  when opposing counse l  
wrote him t h e  l e t t e r .  Respondent f u r t h e r  c l a ims  t h a t  t h e  
c i r c u i t  h a s  no p o l i c y  a s  t o  which a t t o r n e y  is  re spons ib l e  f o r  
drawing t h e  proposed o rde r .  Respondent f u r t h e r  s t a t e s  t h a t  
in format ion  "leaking1'  from t h e  Grievance Committee caused 
s i g n i f i c a n t  problems wi th  h i s  law p r a c t i c e  t h a t  h e  was n o t  i n  a  
p o s i t i o n  t o  handle  t h e  Dotson mat te r .  



David Duncan pa id  Respondent $500.00, p l u s  by c o n t r a c t  so ld  
h i s  automobile t o  Respondent t o  cover  a d d i t i o n a l  f e e s  and 
c o s t s .  I n  r e t u r n ,  Respondent f i l e d  a  s u i t  i n  C i r c u i t  Cour t ,  
C i t r u s  County, i n  February, 1985, a l l e g i n g  wrongful termina- 
t i o n  of employment of Duncan a g a i n s t  t h e  Inverness  Elks  Lodge. 

The Bar a l l e g e s ,  and Duncan confirms through test imony,  
t h e  fol lowing:  

1. Respondent never t o l d  Duncan of t h e  c o n t e n t s  o r  
t h e  scheduling of motions t o  d i smis s  and motions 
t o  s t r i k e  t h e  complaint ;  

2. Respondent d id  n o t  e x p l a i n  t o  Duncan, Duncan's 
cont inuing  l i a b i l i t y  under t h e  automobile c o n t r a c t  
o r  exp la in  t o  Duncan t h a t  Duncan should seek 
independent l e g a l  a d v i s e  because of t h e  p o s s i b l e  
c o n f l i c t  of i n t e r e s t  i n  Respondent a c t i n g  a s  a t t o r n e y  
and c o n t r a c t i n g  p a r t y  r ega rd ing  t h e  automobile;  

3 .  Respondent f a i l e d  t o  defend t h e  motion t o  d i smis s ,  and 
t o  t imely  f i l e  an amended complaint;  

4.  Respondent f a i l e d  t o  a t t e n d  t h e  motion t o  d ismiss  
wi th  p re jud ice  and f a i l e d  t o  n o t i f y  Duncan of t h e  
hea r ing  ; 

5. Respondent f a i l e d  t o  t e l l  Duncan about  appea l  r i g h t s  
Duncan might have a s  a  r e s u l t  of t h e  o r d e r  of d i smis sa l .  

Respondent t e s t i f i e d  and r e f u t e d  each of  t h e s e  a l l e g a t i o n s .  
There were no o the r  w i tnes ses  c a l l e d  by e i t h e r  t h e  Bar o r  
Respondent. 

111. Recommendations a s  t o  whether o r  no t  the.ReSpondent should be  
found g u i l t y :  A s  t o  each case ,  I make t h e  fo l lowing  recommgnda- 
t i o n s  a s  t o  g u i l t  o r  innocence: 

I recommend t h a t  t h e  Respondent b e  found g u i l t y  and s p e c i f i c a l l y  
t h a t  he  be found g u i l t y  of v i o l a t i n g  t h e  fo l lowing  I n t e g r a t i o n  
Rules  of t h e  F l o r i d a  Bar and/or  t h e  D i s c i p l i n a r y  Rules  of t h e  
Code of P ro fe s s iona l  Respons ib i l i t y ,  t o  w i t :  

Rules  1-102 (A) (4) ; 1-102 (A) (5) ; 1-102 (A) (6)  ; 
2-106 (A) ; 2-106 (B) ; 2-110 (A) (2) ; 
2-110 (A) (3) ; 6-101 (A) (3) ; 7-101 (A) (1) ; 
7-101 (A) (2) ; 7-101 (A) (3) . 

It i s  c l e a r  t h a t  Respondent accepted a  s u b s t a n t i a l  f e e  from 
h i s  c l i e n t ,  and f a i l e d  t o  adequate ly  r e p r e s e n t  t h a t  c l i e n t .  
By f a i l i n g  t o  f i l e  a Notice of Appearance i n  t h e  c o u r t  f i l e ,  
and r e l y i n g  upon h i s  con tac t  wi th  a  Chief I n v e s t i g a t o r  i n  
t h e  S t a t e  A t to rney ' s  Of f i ce  t o  keep him appr i sed  of t h e  
even t s  t o  occur i n  a  c r imina l  f i l e ,  based upon a  f e lony  
a r r e s t ,  was c l e a r l y  inadequate ,  caus ing  t h e  c l i e n t  t o  have 
t o  r e s o r t  t o  f i nd ing  another  a t t o r n e y  and paying a d d i t i o n a l  
f e e s  t o  r e so lve  a  mat te r  which was t h e  ~ e s p o n d e n t ' s  pro- 
f e s s i o n a l  r e s p o n s i b i l i t y .  

The l a c k  of d i l i g e n t  follow-up by Respondent, shows by 
c l e a r  and convincing evidence t h a t  t h e  Respondent i s  g u i l t y  
of t h e  above v i o l a t i o n s  of D i s c i p l i n a r y  Rules  of t h e  Code 
of P r o f e s s i o n a l  Respons ib i l i t y .  



IV. 

I recommend t h a t  t h e  Respondent b e  found g u i l t y  and s p e c i f i c a l l y  
t h a t  he  b e  found g u i l t y  of  t h e  fo l lowing  I n t e g r a t i o n  Rules  of 
t h e  F l o r i d a  Bar and/or  t h e  D i s c i p l i n a r y  Rules  of t h e  Code of 
P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  t o  w i t :  

Rules  1-102 (A) (6)  ; 1-101 (A) (3)  ; 7-101 (A) (1) ; 
7-101 (A) (2 )  ; 7-101 (A) (3)  ; 

It i s  e v i d e n t ,  by c l e a r  and convincing evidence t h a t  t h e  
Respondent f a i l e d  h i s  c l i e n t .  Even without  a c i r c u i t  p o l i c y  
a s  t o  which a t t o r n e y  should prepare  a proposed o r d e r  fo l lowing  
.a h e a r i n g ,  t h e  Respondent had a r e s p o n s i b i l i t y  t o  ensu re  t h a t  
h i s  c l i e n t  was p r o t e c t e d  through p r e p a r a t i o n  of a proposed 
o r d e r ,  o r  c o n t a c t i n g  t h e  opposing counsel  t o  ensu re  opposing 
counsel  was p repa r ing  same. Following a h e a r i n g  which r e s u l t e d  
i n  a s e t t l e m e n t ,  where no i s s u e s  w e r e  l e f t  excep t  t h e  sub- 
miss ion  of a proposed o r d e r ,  t h e  c l i e n t  should n o t  have t o  
c a l l ,  w r i t e ,  and v i s i t  Respondent 's  o f f i c e ,  n o t i f y  t h e  F l o r i d a  
Bar and t h e r e a f t e r  wa i t  s ix  months f o r  an  award which was 
a v a i l a b l e  immediately a f t e r  t h e  h e a r i n g  d a t e .  

I recommend t h a t  t h e  Respondent be  found n o t  g u i l t y  of v i o l a t i n g  
I n t e g r a t i o n  Rules  of t h e  F l o r i d a  Bar and/or  t h e  D i s c i p l i n a r y  
Rules  of  t h e  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y .  

Th i s  c a s e  is a one upon one swearing c o n t e s t  a s  t o  what d i d  
o r  d i d  no t  happen between t h e  Respondent and h i s  c l i e n t  Duncan. 
Duncan admi ts  a d i s c u s s i o n  wi th  Respondent concerning a c i v i l  
r i g h t s  s u i t  i n  Federa l  Court ,  admi ts  t h a t  Respondent t r a v e l l e d  
t o  T a l l a h a s s e e  t o  do r e sea rch  i n  h i s  c a s e ,  and admi ts  a second 
a t t o r n e y  h e  saw advised  h i s  on ly  avenue l e f t  was a Fede ra l  
Court a c t i o n .  A l l  of  t h i s  r i n g s  t r u e  wi th  Respondent 's  p o s i t i o n  
t h a t  h e  f i l e d  an  a c t i o n  i n  C i r c u i t  Court ,  C i t r u s  County, ex- 
p l a i n i n g  t o  Duncan t h a t  i t  would g e t  d i smissed ,  and t h e i r  
even tua l  avenue f o r  any success  would be i n  Fede ra l  Cour t .  
F u r t h e r ,  concerning t h e  c o n t r a c t  f o r  purchase of  t h e  automobile ,  
t h e r e  is no independent ev idence ,  and both  Respondent and 
Duncan a r e  d i a m e t r i c a l l y  opposed a s  t o  t h e  v e r s i o n  of t h a t  
t r a n s a c t i o n .  

For t h e  above r ea sons ,  t h e  Bar h a s  n o t  convinced t h i s  Referee  
by c l e a r  and convincing evidence t h a t  Respondent i s  g u i l t y  of 
t h e  r u l e  v i o l a t i o n s  s e t  f o r t h  i n  t h e  complaint .  

Recommeqdation a s  t o  D i s c i p l i n a r y  measures t o ' b e  app l i ed :  
A s  t o  case Numbers 67,135, and 67,720. I recommend t h a t  t h e  
Respondent b e  suspended f o r  a pe r iod  df  six (6) months and 
t h e r e a f t e r  u n t i l  he  h a s  proven h i s  r e h a b i l i t a t i o n  as provided 
i n  Rule 11.10 (4) . 
A s  t o  Case Number 67,903, having found t h e  Respondent n o t  
g u i l t y ,  no d i s c i p l i n a r y  a c t i o n  is recommended. 

V.  Pe r sona l  H i s t o r y  and P a s t  D i s c i p l i n a r y  Record: A f t e r  f i n d i n g  
of g u i l t y  and p r i o r  t o  recommending d i s c i p l i n e  t o  be  recommended 
pursuant  t o  Rule 1 1 . 0 6 ( 9 ) ( a ) ( 4 ) ,  I cons idered  t h e  fo l lowing  
pe r sona l  h i s t o r y  and p r i o r  d i s c i p l i n a r y  r eco rd  of t h e  Respondent, 
t o  w i t :  



Age: 38 y e a r s  
Date admitted t o  Bar: 1972 
P r i o r  d i s c i p l i n a r y  convic t ions  and d i s c i p l i n a r y  

measures imposed t h e r e i n :  none 
Other personal  da ta :  

Divorced ; 
Four minor c h i l d r e n ;  
Previously served on Grievance Committee, Ocala,  F lo r ida ,  

i n  t h e  1970's .  

V I .  Statement of c o s t s  and manner i n  which c o s t s  Should be taxed:  
I f i n d  t h e  fol lowing c o s t s  were reasonably incur red  by The 
F l o r i d a  Bar: 

A. Grievance Committee Level Costs  (As t o  67,135 ( 0 5 ~ 8 5 ~ 4 2 1 ~ ~ ~ ~ ) )  
1. Adminis t ra t ive  Costs  $ 150.00 
2. T ransc r ip t  Costs  

3/14/85 198.70 
4/14/85 (Par r  Depo) 71.40 

3. Branch S ta f f  Counsel 
Travel  Cos ts  44.80 

*4. ~ n v e s t i g a t o r ' s  Expenses 
a .  Transpor ta t ion  95.74 
b. Meals 16.79 
c .  Lodging 36.63 
d. Copies 

TOTAL 

B. Grievance Committee Level Costs  (As t o  67,720 ( O ~ A ~ ~ C ~ ~ / D O T S O N ) )  
1. Adminis t ra t ive  Cos ts  $ 150.00 
2. T ransc r ip t  Costs  

6/13/85 63.80 
3. Branch S t a f f  Counsel 

Travel  Costs  7.08 
*4. I n v e s t i g a t o r ' s  Expenses 

a .  Transpor ta t  ion  30 -48 
b. Meals 10.47 
c .  Lodging 36.63 - - 
d. Copies 

TOTAL 

C.  Referee Level Costs 
1. Administrat ive Cos ts  $ 150.00 
2. T ransc r ip t  Costs  (F ina l  

Hearing May 28, 1986) 
a .  Case 67,135 (PARR) 193.71 
b .  Case 67,720 (DOTSON) 101.67 

3. Bar Counsel 
Travel  Costs  107.30 

4. Witness Fees 
a .  Case 67,135 (PARR) 

TOTAL 

TOTAL ITEMIZED COSTS: $ 1,513.77 

*Includes Grievance Level and Referee Level Costs  

I t  is apparent  t h a t  o t h e r  c o s t s  have o r  may be incur red .  It is 
recommended t h a t  a l l  such c o s t s  and expenses toge ther  with t h e  
foregoing i temized c o s t s  be  charged t o  t h e  Respondent, and t h a t  
i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  s h a l l  accrue  and be payable be- 
ginning t h i r t y  (30) days a f t e r .  t h e  judgment i n  t h i s  ca se  becomes 
f i n a l  u n l e s s  a  waiver is granted  by t h e  Board of Governors of 
The F lo r ida  Bar. 

Dated t h i s  24th day of June,  1986. n 

David G.  McGunegle, Esqui re ,  The F lo r ida  Bar 
Gary E. Wagner, Esquire  
The F l o r i d a  Bar, Ta l lahassee ,  F l o r i d a  


