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STATE OF FLORIDA, P e t i t i o n e r ,  

V S .  

FRANK MARS, Respondent. 

[October 30, 19861 

SHAW, J. 

W e  review S t a t e  v .  Mars, 473 S.o.2d 719 ( F l a .  4 t h  DCA 

1985 ) ,  t o  answer a  c e r t i f i e d  q u e s t i o n  o f  g r e a t  p u b l i c  

impor tance .  W e  have j u r i s d i c t i o n .  A r t .  V, S 3 ( b )  ( 4 )  , F l a .  

Cons t . 
Respondent was i n d i c t e d  f o r  f i r s t - d e g r e e  murder a l l e g e d l y  

o c c u r r i n g  on o r  abou t  30 January  1983. The s t a t e  f i l e d  a b i l l  of  

p a r t i c u l a r s  which, because  of an  unde t ec t ed  t y p i n g  e r r o r ,  

e r r o n e o u s l y  l i m i t e d  t h e  a l l e g e d  t i m e  p e r i o d  o f  t h e  o f f e n s e  t o  

between 5 p .  rn. , 29 J anua ry ,  and 12 : 59 a.m. , 30 January .  The 

ev idence  a t  t r i a l  tended t o  show t h a t  r esponden t  committed t h e  

l ~ h e  c e r t i f i e d  q u e s t i o n  is :  
Does t h e  r u l e  o f  S t a t e  v .  Beamon p e r m i t t i n g  t h e  
f i l i n g  of  subsequen t  cha rge s  app ly  i n  a  c a s e  where 
t h e  de f endan t  was a c q u i t t e d  by g e n e r a l  v e r d i c t  i n  t h e  
i n i t i a l  p roceed ings  and t h e  de f endan t  d i d  n o t  seek a 
d i r e c t e d - v e r d i c t  of  a c q u i t t a l  o r  r e q u e s t  an 
i n s t r u c t i o n  t o  t h e  j u r y  a s  t o  t h e  b ind ing  n a t u r e  of a  
b i l l  of  p a r t i c u l a r s  i n  t h o s e  p roceed ings?  

473 So.2d a t  720. 

 he s p e c i f i c  t i m e  p e r i o d  shou ld  have ended a t  12:59 p.m. - 
r a t h e r  t h a n  a.m. - 



crime, but after 12:59 a.m., 30 January. If either party noticed 

the discrepancy it was not brought to the attention of the court, 

and the jury was routinely instructed that the state was held to 

proof within the bill of particulars. The jury was also given 

instructions on a lesser included offense of second-degree 

murder. After the jury retired to deliberate, it apparently 

noticed the discrepancy and asked the court for instructions. 

The state moved to amend the bill of particulars to conform to 

the evidence, respondent objected, and the trial court denied the 

motion. After several requests for clarification or 

assistanceI3 the jury was instructed to hold the state to the 

bill of particulars. It then returned a verdict of not guilty. 

After the verdict, respondent was reindicted by the grand 

jury for second-degree murder allegedly occurring on or about 30 

January 1983. The state filed a bill of particulars 

specifying that the crime occurred between 1 a.m., 30 January and 

1 a.m., 31 January. The trial court granted respondent's motion 

to dismiss on former jeopardy grounds and appeal followed. The 

district court initially held that respondent was collaterally 

estopped from asserting former jeopardy because he had requested 

the jury instruction restricting the state to proof within the 

specified time period and had opposed the state's motion to amend 

the bill of particulars to conform to the evidence. However, on 

petition for rehearing, the district court noted it had erred in 

concluding that respondent had requested the jury instruction 

3 ~ t  one point the jury foreman addressed the court as 
follows: 

DR. COVE: I would like to make a statement to 
you on behalf of the whole jury. Your Honor, we do 
not have grave doubts about the facts of this trial, 
but we do have grave doubts about the time 
constraints within the Statement of Particulars. 

We have requested before and request this time 
your assistance in dealing with these constraints 
properly. If you are unable to assist us with this 
question, we must, we will have to give this question 
strict interpretation, as we see it. 

'~ecause the jury was instructed on second-degree murder 
as a lesser included offense in the first trial, it is irrelevant 
that the initial indictment was for first-degree murder and the 
second indictment was for second-degree murder. 



restricting the state to the specified time period and affirmed 

the trial court's dismissal of the indictment on former jeopardy 

grounds. 

We begin our analysis by noting that the district court 

relied entirely on its finding that respondent was not 

collaterally estopped from asserting former jeopardy as a defense 

and the parties here have almost entirely concentrated their 

arguments on the collateral estoppel point. This emphasis is 

misplaced. Before the issue of collateral estoppel arises, 

respondent must first show a valid former jeopardy defense. 

Applying well-established law, it is clear that there was no 

former jeopardy. Thus, the collateral estoppel issue and the 

certified question are moot. 5 

The issue of former jeopardy under the circumstances 

present here has been addressed numerous times in the last 

seventy years. In Sanford v. State, 75 Fla. 393, 396, 78 So. 

340, 341 (1918), we adopted the following test: 

The great author of Cooley's Const. Lim. (7th 
Ed.) 470 says: 

"If the first indictment or information were 
such that the accused might have been convicted under 
it on proof of the facts by which the second is 
sought to be sustained, then the jeopardy which 
attached on the first must constitute a protection 
against a trial on the second." 

More recently, in State v. Katz, 402 So.2d 1184, 1186 (Fla. 

1981), we reaffirmed the rule as follows: 

Florida's test for determining whether 
successive prosecutions impermissibly involved the 
same offense is based upon the sufficiency of the 
allegations in the second information with regard to 
a conviction of the offense charged in the first. If 
the facts alleged in the second information, taken as 
true, would have supported a conviction of the 
offense charged in the prior information, the 
offenses are the same and the second prosecution is 
barred. Bizzell v. State, 71 So.2d 735 (Fla. 1954). 

5 ~ h e  preferred approach for analyzing this case is 
illustrated by State v. Anders, 59 So.2d 776 (Fla. 1952), where 
we resolved the case by determining that there had been no former 
jeopardy and declined to address the mooted question of whether 
the defendant was collaterally estopped from asserting former 
jeopardy . 



In the years between these two cases, the test was uniformly 

followed. State v. Beamon, 298 So.2d 376 (Fla. 1974), cert. 

denied, 419 U.S. 1124 (1975); Bizzell v. State, 71 So.2d 735 

(Fla. 1954); State v. Anders, 59 So.2d 776 (Fla. 1952); State v. 

Bowden, 154 Fla. 511, 18 So.2d 478 (1944); Hagan v. State, 116 

Fla. 553, 156 So. 533 (1934). 

Adapting the test to the case at hand, the question 

becomes: Would the facts in the second indictment, taken to be 

true, alleging that respondent murdered decedent between the 

hours of 1 a.m., 30 January, and 1 a.m., 31 January support a 

conviction on the first indictment alleging that respondent 

murdered decedent between the hours of 5 p.m., 29 January and 

12:59 a.m., 30 January? The answer is obviously no, as it was in 

a previous on-point case. 

[Tlhe offense charged in the first Information, as 
limited by the bill of particulars filed there, was 
not the same offense as that charged in the second 
Information, as limited by the bill of particulars 
filed in connection with that Information. The 
offenses charged by the two Informations, as each was 
limited by its own bill of particulars, occurred on 
different dates; the initial Information, as so 
limited, charged only an offense occurring on Nov. 
24, 1972, and the second Information charged an 
offense occurring on Nov. 26, 1972. Since the 
offense involved was not a continuing one, the 
difference in dates clearly renders them two separate 
and distinct offenses . . . . 

Beamon, 298 So.2d at 380 (emphasis in original). 

The certified question indicates that the district court 

has misread Beamon and its "rule." In Beamon, as here, the state 

mistakenly alleged the date of the offenses in its bill of 

particulars in the first prosecution and then attempted a second 

prosecution with a corrected bill of particulars. The district 

court affirmed a dismissal of the second prosecution on the 

grounds that former jeopardy existed on count one and that the 

state was collaterally estopped6 as to the second count. We 

began our analysis by noting: 

It is the defendant--not the State--who is 
estopped. The defendant is estopped by virtue of - his 

6~she v. Swenson, 397 U.S. 436 (1970). 



inconsistent positions in first claiming as a basis 
for acquittal the materiality of the date and then 
contending on the new information that the actual, 
different date of the alleged offense is immaterial 
now, so that whatever the date of the alleged offense 
he was acquitted of it in the first trial. 

Id. at 3 7 8  (emphasis in original). After disposing of this - 

subsidiary issue, we then examined the dispositive issue of 

former jeopardy and concluded there was no bar to the second 

prosecution. 

Accordingly, no double jeopardy and no collateral 
estoppel [against the state] are involved in the 
instant case, and the trial court and district court 
of appeal erred in holding to the contrary. 

Id. at 380.  - 
Essentially, the certified question asks if respondent was 

collaterally estopped from asserting former jeopardy as a 

defense. Inasmuch as respondent had no former jeopardy defense 

to assert, we decline to answer the mooted question. Anders. 

Respondent urges that if we permit reprosecution in this 

case we will open the door to repeated prosecutions which harass 

and embarrass defendants in violation of the double jeopardy 

clause. We see no evidence that any such action is involved here 

and will address such actions when they arise. The state 

permitted a typing error to go undetected at trial and has been 

severely chastised by both the trial and district courts. We are 

not prepared to follow a rule that a non-prejudicial typing error 

bars society's right to prosecute offenses. 

We quash the decision below and remand for proceedings 

consistent with this opinion. 

It is so ordered. 

McDONALD, C.J., and ADKINS, EHRLICH and BARKETT, JJ., Concur 
BOYD, J., Dissents with an opinion 
OVERTON, J., Dissents with an opinion, in which BOYD, J., Concurs 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



BOYD, J . ,  d i s s e n t i n g .  

By i t s  r e j e c t i o n  of t h e  d i s t r i c t  c o u r t ' s  a n a l y s i s ,  t h e  

Court i s  reced ing  from o r  depa r t i ng  from t h e  e s t a b l i s h e d  

precedent  of S t a t e  v.  Beamon, 298 So.2d 376  la. 1 9 7 4 ) ,  c e r t .  

den ied ,  419 U . S .  1 1 2 4  (1975) .  I n  Beamon t h e  Court  found it 

h igh ly  s i g n i f i c a n t  t h a t  a t  t h e  f i r s t  t r i a l  t h e  defendant  moved 

f o r  a  judgment of a c q u i t t a l  based on t h e  va r i ance  between t h e  

formal charge a s  narrowed by t h e  b i l l  of p a r t i c u l a r s  and t h e  

proof adduced a t  t r i a l .  I n  c e r t i f y i n g  t h e  q u e s t i o n  h e r e  t h e  

d i s t r i c t  c o u r t  noted t h e  f a c t u a l  d i f f e r e n c e  between t h i s  c a s e  and 

Beamon and asked whether,  absen t  t h e  f a c t o r s  found s o  s i g n i f i c a n t  

i n  Beamon, t h e  l e g a l  outcome should be d i f f e r e n t .  The d i s t r i c t  

c o u r t  should no t  be  f a u l t e d  f o r  a t t empt ing  t o  unders tand and 

fo l low t h e  p a s t  d e c i s i o n s  of t h i s  Court .  

I n  Beamon t h e  Court  h e l d  t h a t  t h e  defendant ,  having moved 

f o r  and having ob ta ined  a  judgment of a c q u i t t a l  r e l y i n g  upon a  

m a t e r i a l  va r i ance  between t h e  p lead ing  and t h e  p roo f ,  was 

estopped t o  argue a t  t h e  second t r i a l  t h a t  t h e  second p rosecu t ion  

p laced  him i n  double jeopardy. That i s ,  i f  t h e  va r i ance  was 

s u f f i c i e n t l y  m a t e r i a l  t o  j u s t i f y  a c q u i t t a l  a t  t h e  f i r s t  t r i a l  

t hen  defendant  would n o t  be heard t o  complain t h a t  t h e  d i f f e r e n t  

f a c t s  a l l e g e d  i n  t h e  second charging document d i d  n o t  charge a  

d i f f e r e n t  o f f ense .  

When a  b i l l  of p a r t i c u l a r s  i s  f i l e d  i n  a  c r imina l  

proceeding t o  narrow t h e  accusa t ion  i n  an ind ic tment ,  and t h e  

a l l e g a t i o n s  t h e r e i n  a r e  i n c o r r e c t  i n  l i g h t  of what t h e  s t a t e  

expec ts  t h e  evidence w i l l  show a t  t r i a l ,  i t  i s  no t  merely an 

"unde tec ted  typ ing  e r r o r "  a s  c h a r a c t e r i z e d  by t h e  Court .  I t  i s  

p a r t  of a  formal c r i m i n a l  charge.  Here t h e  s t a t e  d i d  not  prove 

t h e  charge  it made. The jury s o  found by i t s  v e r d i c t  of 

a c q u i t t a l .  I t  i s  undisputed t h a t  t h e r e  was bu t  one homicide. 

Therefore  t h e  double jeopardy c l a u s e  b a r s  a  second p rosecu t ion  of 

t h e  defendant  on any c r i m i n a l  charge based on t h a t  homicide. 

Here t h e  defendant  d i d  no t  move f o r  judgment of a c q u i t t a l  

based on t h e  va r i ance  bu t  merely he ld  t h e  s t a t e  t o  i t s  burden of 

p roof .  The s t a t e  d i d  no t  c a r r y  i t s  burden. Reprosecution i s  

ba r r ed .  - See § 910.11, F l a .  S t a t .  (1983) .  



I a l s o  d i s s e n t  f o r  t h e  r e a s o n s  I s t a t e d  i n  d i s s e n t  i n  

S t a t e  v .  Katz ,  402 So.2d 1184, 1188 ( F l a .  1 9 8 1 ) ,  a s  f o l l o w s :  

A " v a r i a n c e "  between t h e  p l e a d i n g s  and t h e  proof  
means a  f a i l u r e  by t h e  s t a t e  t o  adduce s u f f i c i e n t  
e v i d e n c e  t o  p rove  i t s  a c c u s a t i o n .  When such a  
v a r i a n c e  c a l l s  f o r  a  d i s m i s s a l  of  t h e  c h a r g e ,  a  
d i r e c t e d  v e r d i c t ,  o r  a  judgment of  a c q u i t t a l ,  i t  i s  
t h e  same a s  i f  t h e  accused  had been a c q u i t t e d  by t h e  
j u r y .  The m a j o r i t y  r e a s o n s  t h a t  i n  t h e  i n s t a n t  c a s e s  
r e p r o s e c u t i o n  under reformed a c c u s a t o r y  p l e a d i n g s  i s  
p e r m i s s i b l e  because  such  new a c c u s a t i o n s  a r e  n o t  f o r  
t h e  same o f f e n s e s  t h e  s t a t e  f a i l e d  t o  p rove  a t  t h e  
e a r l i e r  t r i a l s .  But i t  i s  o n l y  i n  a  h i g h l y  t e c h n i c a l  
s e n s e  t h a t  t h e  o f f e n s e s  charged  i n  t h e  new 
i n f o r m a t i o n s  can  be c o n s i d e r e d  d i f f e r e n t  o f f e n s e s  
from t h o s e  o r i g i n a l l y  charged.  

One of t h e  most awesome powers e x e r c i s e d  by 
o f f i c i a l s  of t h e  s t a t e  i s  t h e  power of o u r  s t a t e  
a t t o r n e y s  and grand j u r i e s  t o  i n s t i t u t e  c r i m i n a l  
p r o c e e d i n g s  by a c c u s i n g  a  p e r s o n  of  t h e  commission of 
a  crime. The e x e r c i s e  of such a u t h o r i t y  sets  i n  
motion t h e  machinery of t h e  c r i m i n a l  j u s t i c e  sys tem 
and b r i n g s  t h e  p r o s e c u t o r i a l  r e s o u r c e s  of  t h e  s t a t e  
t o  b e a r  upon an  i n d i v i d u a l .  The c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  a l l o w i n g  t h e  s t a t e  a  second 
o p p o r t u n i t y  t o  prove  t h e  commission of a  c r i m e  s h o u l d  
e x t e n d  t o  s i t u a t i o n s  such a s  t h e  p r e s e n t  c a s e s  and 
s h o u l d  b e  h e l d  t o  r e q u i r e  t h a t  when a c c u s a t o r y  
p l e a d i n g s  a r e  b e i n g  d r a f t e d ,  t h e y  be  d r a f t e d  
c o r r e c t l y .  I f  t h e  proof  a t  t r i a l  f a i l s  t o  s u s t a i n  
t h e  a l l e g a t i o n s ,  r e t r i a l  s h o u l d  no more be p e r m i t t e d  
on t h e  b a s i s  of c o r r e c t e d  a l l e g a t i o n s  t h a n  it i s  on 
t h e  b a s i s  of  augmented p r o o f .  

Because t h e  Cour t  f a i l s  t o  p r o v i d e  p r o t e c t i o n  of a  fundamenta l  

r i g h t  g u a r a n t e e d  by t h e  Uni ted  S t a t e s  and ~ l o r i d a  c o n s t i t u t i o n s ,  

I must d i s s e n t .  

No r i g h t  i s  more p r e c i o u s  t h a n  t h e  American c o n s t i t u t i o n a l  

r i g h t  a g a i n s t  doub le  j eopardy .  To de fend  a g a i n s t  t h e  awesome 

power of government i n  a  s i n g l e  c r i m i n a l  p r o s e c u t i o n  o f t e n  l e a v e s  

d e f e n d a n t s  f i n a n c i a l l y ,  s o c i a l l y  and e m o t i o n a l l y  s c a r r e d .  The 

f o u n d e r s  of  t h i s  Repub l i c  de te rmined  t h a t  p e r s o n s  who a r e  found 

n o t  g u i l t y  b e f o r e  c o u r t s  of  law c a n n o t  b e  r e t r i e d  f o r  t h e  same 

o f f e n s e s .  

No new t r i a l  can  l a w f u l l y  o c c u r  i n  t h i s  c a s e .  I 

r e s p e c t f u l l y  d i s s e n t .  



OVERTON, J., dissenting. 

Although I am deeply disturbed that Mars may escape 

punishment because of a prosecutor's error, I find that this 

Court has no choice in this matter because the double jeopardy 

clause of the fifth amendment of the United States Constitution, 

as construed by the United States Supreme Court, prohibits a 

second trial of Mars for the murder of Willie Berry. In a 

complete trial, a jury acquitted Mars of Berry's murder. The 

majority of this Court has determined that Mars can 

constitutionally be tried a second time for the murder of Berry 

on facts to be presented in a second trial which would be 

identical to the facts presented in the first trial. 

The United States Supreme Court decision in Brown v. 

Ohio, 432 U.S. 161 (1977), is, in my view, controlling. In that 

case, Brown was charged with two different offenses for joy- 

riding and theft of one particular automobile on different dates, 

which, because of the taking on one date and the use of the 

automobile on other dates, was factually correct. The United 

States Supreme Court held that Brown could not be charged and 

tried twice under these circumstances. The Court noted that "the 

theft and operation of a single car [was] a single offense," - id. 

at 169, and concluded, "[a]ccordingly, the specification of 

different dates in the two charges on which Brown was convicted 

cannot alter the fact that he was placed twice in jeopardy for 

the same offense in violation of the Fifth and Fourteenth 

Amendments." Id. at 169-70. - 

Similarly, in this cause, the murder of Willie Berry is 

one offense and the specification of different dates does not 

alter the fact that Mars cannot be tried twice for the murder of 

the same victim. In my view, a retrial is prohibited by the 

double jeopardy clause. 

BOYD, J., Concurs 
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