
legislature, it violates the Clause if it is 
both retrospective and more onerous than the 
law in effect on the date of the offense. 

Id., at 31-32. 

The initial issue that this Court must decide is whether the 

amendments to the Rule 3.701 sentencing guidelines effective July 

1, 1984, are procedural or substantive. 

Under Florida law, the power to prescribe the penalty to be 

imposed for the commission of a crime rests with the legislature, 

not with the courts. See Dorminez v. State, 314 So.2d 134, 136 

(Fla. 1975). "It is well settled that the Legislature has the 

power to define crimes and to set punishments." Rusaw v. State, 

451 So.2d 469, 470 (Fla. 1984). 

The Legislature created the sentencing commission which is 

responsible for the initial development of a statewide system of 

sentencing guidelines. Section 921.001, Fla. Stat. (1984). The 

Legislature in creating the Sentencing Commission declared: "The 

provision of criminal penalties and of limitations upon the 

application of such penalties is a matter predominately subs tan­

tive law and, as such, is a matter properly addressed by the 

Legislature." Section 921.001(1), Fla. Stat. (1984). 

The Legislature reserved the right to delay the implementa­

tion of the sentencing guidelines. Section 921.001(4)(a), ~. 

Stat. (1984). The Legislature mandated that the sentencing 

guidelines be applied to all non-capital felonies committed on or 

after October 1, 1983. Certain felons who committed their 

offense prior to this date were given the right to affirmatively 

select the sentencing guidelines. Section 921.001(4)(a), Fla. 

Stat. (1984).--.­
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The Sentencing Commission was mandated to present annual 

recommendations for changes in the sentencing guidelines. Section 

921.001(4)(b), Fla. Stat. (1984). This Honorable Court was 

authorized by the Legislature to revise the sentencing guide­

lines. But the Legislature, in section 921.001(4)(b), expressly 

reserved the right to approve said revisions: "However such 

revision shall become effective only upon the subsequent adoption 

by the Legislature of legislation implementing the guidelines as 

then revised." 

The sentencing guidelines are not merely rules of this 

Court. The intention of the Legislature is the guiding considera­

tion. Under the express terms of Section921.001, Florida 

Statutes (1983), the "application of such penalties is a matter 

of predominately substantive law ••• " It is clear that the 

sentencing guidelines are substantive rather than procedural. The 

sentencing guidelines have the same force and effect as if they 

had been statutorily enacted. A potential revision of the 

sentencing guidelines cannot become law unless adopted by the 

Legislature. §921.001(4)(b}, Fla. Stat. (1984). 

In Allen v. State, 383 So.2d 674 (Fla.5th DCA 1980), the 

Fifth District held that the Youthful Offender Act (§958.011 

et.seq. Fla. Stat. (1978» was not merely procedural. The Court 

held: 

This statute is not, as suggested by appellant, 
merely procedural so as to give it immediate 
effect, and reliance on cases such as Collins 
v. Wainwright, 311 So.2d 787 (Fla.4th DCA 1975) 
[presentence investigation report] or Johnson 
v.� State, 371 So.2d 556 (Fla.2d DCA 1979) 
[sentencing juvenile as adult pursuant to 
§39.111(b), F.S.] is misplaced. In those 
situations the statutory directives prescribed 
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a procedure to be followed pr ior to or at 
sentencing, but did not affect the ultimate
punishment. 

, 

Id., at 675-676 (e.s.) 

At bar, retrospective application of the revisions in the 

presumptive guideline sentence result in a greater sentence or 

punishment. Hence the revision in the guidelines is not merely 

procedural; it affects substantive rights. 

The Rule 3.701 sentencing guidelines provide that the 

sentence scored under the guidelines is presumptive. Rule 

3.70l(b) (6). Any departure from the presumptive guideline 

sentence range should be avoided. Rule 3.70l(d)(ll). To warrant 

an aggravating or mitigating sentence there must be clear and 

convincing reasons for departure stated in writing. Rule 

3.70l(d)(11). This Court wrote in Hendrix v. State, 475 So.2d 

1218, 1220 (Fla. 1985), that although the guidelines rule does 

not eliminate judicial discretion in sentencing, "it does seek to 

discourage departures from the guidelines." 

Under the guidelines an offender may expect a certain range 

of sentence based on the guidelines and has an expectation of 

receiving a sentence within that range unless clear and convinc­

ing reasons exist to permit the judge to depart from the guide­

lines. The offender has the right to have those clear and 

convincing reasons stated in writing. Thus, the average offender 

who commits a crime under circumstances where no clear and 

convincing reasons exist for departure has an expectation of 

being sentenced within the range provided for by the sentencing 

guidelines. Absent clear and convincing reasons, it is impermis­

sible for the jUdge to depart from the guidelines, in effect 
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guaranteeing the offender committing an "average" crime a 

sentence within the guideline range. There is thus a substantial 

right to receive a sentence within the guideline range. Any 

alteration in the guidelines which permits a lengthier sentence 

alters a substantiv right. 

In Weaver v. raham, supra, the United States Supreme Court 

set forth a two-fold test to assess an ex post facto violation: 

(1) does the law at1ach legal consequences to crimes committed 

before the law took effect, and (2) does the law affect the 

prisoners who comiitted those crimes in a disadvantageous 

fashion? If the anlwer to both questions is yes, then the law is 

an ex post facto anJ void as applied to those persons. 

At bar, both rongs of the Weaver test are met. First, 

retrospective application of the amended sentencing guidelines 

would result in their being applied to persons who committed 

offenses prior to i1s effective date. Second, these consequences 

have a disadvantage 'us effect in that the prisoner's sentences 

are enhanced. the statutory changes in gain-time in 

Weave"r v. Graham al ered the "quantum of punishment", 450 U.S. at 

33, so at bar Chang es in the sentencing guidelines which result 

in a lengthier pr sumptive sentence alters the "quantum of 

fpunishment". The rrial judge cannot under Rule 3.701(d) (11) 

normally deviate from the presumptive guideline sentence. The 

requirement of writ en clear and convincing reasons for departure 

raises the right to be sentenced within the presumptive guideline 

range to the level of a substantial right. This right is en­

forceable on appeal. See §921.001(5) ("The failure of a trial 

court to impose- a s Intence within the sentencing guidelines shall 
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be subject to review pursuant to Cbapter 924"). Aapp~llate 
defendant's substantive right to appeal a departure would be 

violated if a trilal court could depart from a defendant's 

presumptive gUideliJe sentence through retrospective application 

of more onerous gui elines than those in effect when he committed 

the crimes. 

From the oing, the retroactive apl?lication of the 

amended guidelines t bar violates the ex post facto provisions 

of the state and fe eral constitutions. 

B. Article X, Sect'on 9, Florida Constitution 

Article X, Se ,tion9, of the Florida Constitution (1968), 

provides: 

Repeal 0 amendment of a criminal statute 
shall not affect prosecution or punishment for 
any crime prevlously committed-Prior to its 
enactment. 

(e.s. ) 

It is clear u der Florida law that the statute in effect at 

the time an offense is committed controls the maximum penalty at 

sentencing. Castl, y. State, 330 So.2d 10 (Fla. 1976); Ellis v. 

State, 298 So.2d 5 7 (Fla.2d DCA 1984); State v. Pizarro, 383 

So.2d 762 DCA 1980). The amendments to the sentencing 

guidelines are subs They affect the ultimate punishment 

in the context of resumptive sentences mandated by the sen­

tencing guidelines. (See Argument, supra). 

At bar, ResPoJdent committed the crime on a date within the 

period covered by tHe original guidelines. The application of 

the amended guidel'nes to the case at bar violates the state 

constitutional pro ection embodied in Article X, Section 9 
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Accordingly, the Fourth District Court of Appeal was correct in 

reversing the trial court's decision to apply the amended 

guidelines in these circumstances. 

C. Rules of Proced re 

Florida rules f court pertaining to criminal procedure have 

only prospective effect, absent an express statement to the 

contrary. Arnold Iv. State, 429 So.2d 819 (Fla.2d DCA 1983). 

Further, where the application of amendments to a rule of civil 

procedure to pend' ng cases would result in deprivation of 

substantial right previously acquired by litigants, such 

amendments, promulg ted by supreme court order to be effective on 

a specified date, IPPlY only to cases commenced on or after such 

date. 13 Fla.Jur.2 , Courts and Judges §176. 

In State v. G, een, 473 So.2d 823 (Fla.2d DCA 1985), the 

Second District ruled that the recent amendments to the speedy 

trial rule must be rpPlied prospectively. The court held: 

Florida r~les of court have prospective effect 
only, absent an express statement to the 
contrary. r Poyntz v. Reynolds, 37 Fla.533, 19 
So.649 (18~6); Arnold v. State, 429 So.2d 819 
(Fla.2d D A 1983); Jackson v. Green, 402 So.2d 
553 (Fla.l t DCA 1981). 

The event which began the running of speedy 
trial tim) was the taking of defendant into 
custody ory June 25, 1984. Arnold; Jackson. 
Since thi~ event occurred before the effective 
date of th 1985 amendments, new rule 3.191­
( i) (4) doe not apply. Consequently, the trial 
judge prop rly applied the former rule 3.191 in 
granting d fendant's motion for discharge after 
the speedy trial time had run. 

.!i., at 824. 
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Hence the amendmentr. to Rule 3.701 have only a prospective effect 

and can not be apPlied to crimes committed before the effective 

date of the amend ents. Hence the Fourth District's rulinq at 

bar can be affirmed on this basis. 

D. Public Policy 

Finally in th event this Honorable Court declines to hold 

that the Constituti,n or Florida law does not compel sentencing a 

mitted, Respondent ubmits that this Honorable Court should as a 

matter of public IOliC Y hold that the guidelines in effect when 

the crime was commirted should control. The express purpose of 

the sentencing gutdelines is"to establish a uniform set of 

standards to guide I he sentencing judge in the decision-making 

process." Rule 3.701(b). By mandating that the guidelines in 

effect when the cri e was committed control guideline scoring, 

this goal of unif rmity in calculation, administration and 

application of the uidelines will be maintained. 

If the sentencing date controls guideline scoring, the 

sentencing procedur will be open to unfairness, capriciousness, 

manipulation and fraud. A defendant who commits a crime and 

pleads guilty will be subject to one set of guidelines. A 

co-defendant or anrther defendant who commits the same offense 

but delays in enterlng the plea can be subjected to another set 

of guidelines. A Jco-defendant or another defendant who commits 

the crime on the sa're date and goes to trial can be subjected to 

another set of gUifelines because of the delay in reaching the 

sentencing date n cessitated by the trial. If a defendant 

"affirmatively selects" the guidelines ~efore a change in the 
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guidelines which g idelines apply at sentencing or resentencing. 

Can defendants who omrnitted their crime prior to the guidelines 

line up the day b fore the effective date a disadvantageous 

amendment change to the guidelines and "affirmatively select" the 

guideline thereby pohibiting imposition of the disadvantageous 

amended guideline thereafter at a later sentencing date? If a 

defendant fails to ppear at a sentencing hearing because of a 

valid medical reas n, can the trial judge sentence the defendant 

under amendment gui,elines that go in effect on the date of the 

subsequent postpone sentencing hearing? Did this defendant lose 

his right to the or ginal guidelines because of the illness? 

It is clear thrt the sentencing date can be inadvertently or 

intentionally delayed, postponed or accelerated to reach some 

desired result in the trial court. The sentencing date is too 

capricious or elastic a concept to gauge a uniform statewide 

system of sentencing guidelines. If a revision or amendment is 

proposed and apprOlved by the legislature pursuant to Section 

921.001(4) (b) this will surely set in motion a wave of accelera­

tions or postponeme ts by the parties. By gauging the calcula­

tion of the guideline scoresheet from the date an offense was 

committed, the un airness, capriciousness and manipulation 

inherent in calculating the guidelines from the sentencing date 

will be eliminated. 

Calculating tie guidelines according to the date of offense 

brings necessary uniformity and certainty to an already tur­

bulent areas of the law. The goal of uniformity and fairness 

will be assured. Therefore on the grounds stated herein, this 
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Honorable Court sho Id approve the holding of the Fourth District 

Court of Appeal tha the guidelines in effect on the date of a 

offense should cont 01. 
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CONCLUSION� 

On the ground stated herein, the decision of the Fourth 

District Court of A peal should be affirmed. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
224 Datura Street/13th Floor 
West Palm Beach, FL 33401 
(305) 837-2150 
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