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STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t ,  CENTURY NATIONAL BANK OF BROWARD, a g r e e s  

w i t h  t h e  S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  a s  s e t  o u t  i n  

P e t i t i o n e r ' s  b r i e f .  

J U R I S D I C T I O N A L  ISSUE 

P e t i t i o n e r ,  h a s  s t a t e d  t h e  j u r i s d i c t i o n a l  i s s u e  f o r  

d e c i s i o n  a s  f o l l o w s :  

WHETHER THE D E C I S I O N  OF THE FOURTH D I S T R I C T  
COURT OF APPEAL I S  DIRECTLY AND EXPRESSLY I N  
CONFLICT WITH FLEMING V .  FLEMING, 3 5 2  S o . 2 d  
8 9 5  ( F L A .  1 s t  DCA 1 9 7 7 )  

R e s p o n d e n t ,  CENTURY NATIONAL BANK OF BROWARD, p r e f e r s  

t o  r e s t a t e  t h e  j u r i s d i c t i o n a l  i s s u e  m o r e  c o n c i s e l y  a s  f o l l o w s :  

WHETHER THE DECIS ION OF THE FOURTH D I S T R I C T  
OF APPEAL I S  DIRECTLY AND EXPRESSLY I N  CON- 
F L I C T  WITH FLEMING V .  FLEMING, 3 5 2  S o . 2 d  8 9 5  
( F L A .  1 s t  DCA 1 9 7 7 )  o n  t h e  same q u e s t i o n  o f  
law. ( E m p h a s i s  s u p p l  i e d )  

SUMMARY OF ARGUMENT 

T h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  i n  t h i s  c a s e  

i s  n o t  i n  e x p r e s s  a n d  d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  

t h e  F i r s t  D i s t r i c t  C o u r t  i n  FLEMING V .  FLEMING, 3 5 2  S o . 2 d  

8 9 5  ( F L A .  1 s t  DCA 1 9 7 7 )  o n  t h e  same q u e s t i o n  o f  l a w ,  a n d  

t h i s  C o u r t  n e e d  n o t  a n d  s h o u l d  n o t  a c c e p t  j u r i s d i c t i o n .  



The  b e g i n n i n g  p a r a g r a p h  o f  t h e  s u b j e c t  o p i n i o n  o f  t h e  

F o u r t h  D i s t r i c t  C o u r t  s t a t e d  t h e  p r e c i s e  i s s u e  w h i c h  was 

d e c i d e d  a s  f o ? l o w s :  

" T h e  d i s p o s i t i v e  q u e s t i o n  i n  t h e s e  c o n s o l i d a t e d  
a p p e a l s  i s  w h e t h e r  a  p e r s o n  who h a s  become a  
v o l u n t a r y  w a r d ,  p u r s u a n t  t o  s e c t i o n  7 4 4 . 3 4 1 ,  
F l o r i d a  S t a t u t e s  ( 1 9 7 9 ) ,  may d u r i n g  t h e  p e n d e n c y  
o f  t h e  v o l u n t a r y  g u a r d i a n s h i p  make -- i n t e r  - v i v o s  
c o n v e y a n c e s  o f  t h e  w a r d ' s  r e a l  a n d  p e r s o n a l  
p r o p e r t y  w i t h o u t  c o u r t  a p p r o v a l . "  
( P e t i t i o n e r ' s  A p p e n d i x  A - 5 )  

T h i s  i s s u e  r a i s e d  a n d  s p e c i f i c a l l y  d e c i d e d ,  i n v o l v e d  i n t e r -  

p r e t a t i o n  o f  t h e  c o u r t  a p p r o v a l  r e q u i r e m e n t s  p r o v i d e d  i n  

8 7 4 4 . 4 4 1 ,  F l o r i d q  S t a t u t e s  ( 1 9 7 9 )  . 1  

P l a i n l y  a n d  s i m p l y  t h e  F o u r t h  D i s t r i c t  C o u r t  h e l d  t h a t  

• t h a t  d e e d  u p o n  w h i c h  P e t i t i o n e r ' s  t i t l e  was p r e d i c a t e d  was 

i n e f f e c t i v e  b e c a u s e  i t  h a d  n e v e r  b e e n  a p p r o v e d  b y  t h e  

G u a r d i a n s h i p  ~ o u r t . 2  

The  FLEMING V .  FLEMING d e c i s i o n ,  a s s e r t e d  t o  be  i n  

c o n f l i c t ,  o n  t h e  o t h e r  h a n d ,  n e v e r  i n v o l v e d  t h e  i s s u e  o f  

w h e t h e r  o r  n o t  t h e  s u b j e c t  d e e d s  n e c e s s i t a t e d  a p p r o v a l  b y  

t h e  G u a r d i a n s h i p  C ~ u r t .  The  p r o c e d u r a l  c o n t e x t  i n  FLEMING 

1  1  .Th i s  s t a t u t e  enumerates those powers o f  a  Guardian which can o n l y  be 
accon~pl ished a f t e r  o b t a i n i n g  Cour t  approva l .  T h i s  i s  t o  be con t ras ted  
w i t h  8 744.444, F l o r i d a  S ta tu tes ,  which se t s  o u t  those  powers t h a t  a  
Guardian i s  p e r m i t t e d  w i t h o u t  Cour t  approva l .  

2  2 . P e t i t i o n e r  argues here  f o r  t h e  f i r s t  t i m e  t h a t  t h e  F i n a l  Judgment 
below amounted t o  approva l  o f  t h e  Deed by a  Cour t  hav ing  p roper  
j u r i s d i c t i o n .  However, P e t i t i o n e r  never ob jec ted  t o  d ischarge  of 
t h e  Guardian a f t e r  t h e  Ward's death, never sought cont inuance of  t h e  
approva l  proceedings pending i n  t h e  Guard ianship  Court ,  no r  d i d  he 
appeal t h e  Order t e r m i n a t i n g  t h e  Guard ianship  and d i scha rg i ng  t h e  Ward. 
Ins tead ,  P e t i t i o n e r  chose t o  beg in  a  new proceeding t o  q u i e t  t i t l e  on 
t h e  s t r e n g t h  o f  h i s  Deed alone, w i t h o u t  r ega rd  t o  t h e  cons ide ra t i ons  
a t t endan t  t o  approva l  proceedings pursuant  t o  5 744.441 F l o r i d a  S ta tu tes .  



was m a n i f e s t l y  d i f f e r e n t  t h a n  i n v o l v e d  i n  t h e  d e c i s i o n  o f  

t h e  F o u r t h  D i s t r i c t  b e l o w .  I n  FLEMING a c t i o n s  w e r e  b r o u g h t  b y  

t h e  a d m i n i s t r a t o r  o f  t h e  e s t a t e s  o f  a  m a r r i e d  c o u p l e ,  t h e  

DeVaughns ,  t o  s e t  a s i d e  f o u r  d e e d s  t h e y  h a d  e x e c u t e d  p r i o r  t o  

t h e i r  d e a t h s .  A l t h o u g h  c e r t a i n  o f  t h e  d e e d s  w e r e  e x e c u t e d  

a f t e r  M r s .  DeVaughn h a d  b e e n  a d j u d i c a t e d  i n c o m p e t e n t ,  no  

a p p r o v a l  p r o c e e d i n g s  h a d  b e e n  i n s t i t u t e d  p r i o r  t o  h e r  d e a t h  

i n  t h e  g u a r d i a n s h i p  c o u r t .  The i s s u e  o f  w h e t h e r  a p p r o v a l  was 

r e q u i r e d  was s i m p l y  n e v e r  -- r a i s e d .  N o t  o n l y  was t h i s  p r e c i s e  

i s s u e  r a i s e d  i n  t h e  F o u r t h  D i s t r i c t ' s  o p i n i o n  b e l o w ,  b u t  t h e  

D i s t r i c t  C o u r t  s q u a r e l y  h e l d  t h a t  t h e  s t a t u t o r y  scheme o u t l i n e d  

i n  t h e  F l o r i d a  G u a r d i a n s h i p  l a w  r e n d e r s  a  w a r d  l e g a l l y  u n a b l e  t o  

c o n v e y  h i s  p r o p e r t y  w i t h o u t  a p p r o v a l  o f  t h e  c o u r t ,  r e q u i r e d  

u n d e r  § 744 .441 ,  F l o r i d a  S t a t u t e s .  C o n s i d e r i n g  t h i s ,  i t  

becomes a p p a r e n t  t h a t  no  c o n f l i c t  e x i s t s  o r  h a s  b e e n  demon- 

s t r a t e d  s i n c e  t h e  FLEMING d e c i s i o n  a n d  t h e  d e c i s i o n  u n d e r  

r e v i e w  w e r e  b a s e d  u p o n  i n t e r p r e t a t i o n  a n d  c o n s i d e r a t i o n  o f  

d i f f e r e n t  p o i n t s  a n d  r u l e s  o f  l a w .  ( E m p h a s i s  s u p p l i e d )  

I n  K y l e  V K y l e ,  1 3 9  So .2d  885 ( F l a . 1 9 6 2 )  t h i s  C o u r t  

q u i t e  s u c c i n c t l y  o u t l i n e d  t h e  t e s t  f o r  d e t e r m i n i n g  w h e t h e r  

t h e r e  i s  a  d i r e c t  c o n f l i c t :  

" I n  c o n c l u d i n g  t h a t  we h a v e  no  j u r i s d i c t i o n  t o  
r e v i e w  t h e  i n s t a n t  d e c i s i o n  o n  t h e  " c o n f l i c t  
t h e o r y "  we r e p e a t  w h a t  we h a v e  w r i t t e n  o n  o t h e r  
o c c a s i o n s .  The  t e s t  o f  o u r  j u r i s d i c t i o n  i n  s u c h  
s i t u a t i o n s  i s  n o t  m e a s u r e d  s i m p l y  b y  o u r  v i e w  
r e g a r d i n g  t h e  c o r r e c t n e s s  o f  t h e  C o u r t  o f  A p p e a l  
d e c i s i o n .  On t h e  c o n t r a r y ,  j u r i s d i c t i o n  t o  r e v i e w  
b e c a u s e  o f  a n  a l l e g e d  c o n f l i c t  r e q u i r e s  a  p r e l i m i n a r y  
d e t e r m i n a t i o n  as  t o  w h e t h e r  t h e  C o u r t  o f  A p p e a l  h a s  
a n n o u n c e d  a  d e c i s i o n  o n  a  p o i n t  o f  l a w ,  w h i c h  i f  
p e r m i t t e d  t o  s t a n d ,  w o u l d  be o u t  o f  h a r m o n y  w i t h  a  



p r i o r  d e c i s i o n  o f  t h i s  C o u r t  o r  a n o t h e r  C o u r t  
o f  A p p e a l  o n  t h e  same p o i n t ,  t h e r e b y  g e n e r a t i n g  
c o n f u s i o n  a n d  i n s t a b i l i t y  among t h e  p r e c e d e n t s .  
We h a v e  s a i d  t h a t  c o n f l i c t  m u s t  be s u c h  t h a t  i f  
t h e  l a t e r  d e c i s i o n  a n d  t h e  e a r l i e r  d e c i s i o n  w e r e  
r e n d e r e d  b y  t h e  same C o u r t  t h e  f o r m e r  w o u l d  h a v e  
t h e  e f f e c t  o f  o v e r r u l i n g  t h e  l a t t e r .  A n s i n  v  
T h u r s t o n ,  F l a . ,  1 0 1  So .2d  8 0 8 .  I f  t h e  t w o  c a s e s  
a r e  d i s t i n g u i s h a b l e  i n  c o n t r o l l i n g  f a c t u a l  e l e m e n t s  
o r  if t h e  p o i n t s  o f  l a w  s e t t l e d  b y  t h e  t w o  c a s e s  
a r e  n o t  t h e  same, t h e n  no  c o n f l i c t  c a n  a r i s e .  
F l o r i d a  Power  a n d  L i g h t  Co. v  B e l l ,  F l a . ,  1 1 3  So .2d  
697 ;  N i e l s e n  v .  C i t y  o f  S a r a s o t a ,  F l a . ,  1 1 7  So .2d  731 . "  
( E m p h a s i s  s u p p l i e d )  
(KYLE V. KYLE, 1 3 9  So .2d  8 8 5 , 8 8 7 )  

U n d e r  t h e  a b o v e  t e s t  i t  i s  c l e a r  t h a t  no  c o n f l i c t  e x i s t s  

b e t w e e n  t h e  d e c i s i o n  c h a l l e n g e d  a n d  t h e  h o l d i n g s  i n  FLEMING. 

N o t  o n l y  do  t h e  f a c t s  o f  e a c h  c a s e  d i f f e r  m a t e r i a l l y ,  b u t  

t h e  r u l e  o f  l a w  a p p l i e d  i n  o n e  was n e v e r  r a i s e d  a n d  o r  

c o n s i d e r e d  i n  t h e  o t h e r .  

S o m e t h i n g  o u g h t  be  s a i d  a b o u t  P e t i t i o n e r ' s  f i n a l  

p a r a g r a p h  w h i c h  a s s e r t s  t h a t  d i s c r e t i o n a r y  r e v i e w  o u g h t  

t o  be a c c e p t e d  b e c a u s e  t h i s  c a s e  i n v o l v e s  t h e  e l d e r l y .  

W h i l e  t h i s  may be t r u e ,  t h i s  i n  a n d  o f  i t s e l f  i s  n o t  r e a s o n  

o r  j u s t i f i c a t i o n  t o  assume j u r i s d i c t i o n  f o r  d i s c r e t i o n a r y  

r e v i e w .  To do  so  w o u l d  amoun t  t o  a  t o t a l  d i s r e g a r d  b y  t h i s  

C o u r t  o f  t h e  c o n f l i c t  j u r i s d i c t i o n  e x c e p t i o n  w h i c h  was 

s u b s t a n t i a l l y  n a r r o w e d  b y  t h e  1 9 8 0  amendment  t o  t h e  F l o r i d a  

C o n s t i t u t i o n .  T h i s  c a s e  was n e v e r  c e r t i f i e d  a s  a  q u e s t i o n  

o f  g r e a t  p u b l i c  i m p o r t a n c e  a n d  t h e  h o l d i n g  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  b e l o w  i s  l o g i c a l ,  w e l l  r e a s o n e d  a n d  o t h e r w i s e  a m p l y  

s u p p o r t e d  b y  t h e  p r e c e d e n t  c i t e d  b y  t h e  F o u r t h  D i s t r i c t  i n  • i t s  O p i n i o n .  A l t e r n a t i v e s  t o  t h e  v o l u n t a r y  g u a r d i a n s h i p  



s t a t u s  o f  a w a r d  a r e  o p e n  i f  t e r m i n a t i o n  o f  t h e  g u a r d i a n s h i p  

i s  d e s i r e d  d u r i n g  i t s  p e n d e n c y .  T h i s  was n e v e r  d o n e  i n  t h i s  

c a s e ,  no  c o u r t  a p p r o v a l  o f  t h e  s u b j e c t  d e e d  was e v e r  

a c c o m p l i s h e d  a n d  P e t i t i o n e r  h a s  f a i l e d  t o  d e m o n s t r a t e  t h a t  

t h e  s u b j e c t  o p i n i o n  c h a l l e n g e d  c o n f l i c t s  w i t h  t h e  d e c i s i o n  

o f  t h e  F i r s t  D i s t r i c t  C o u r t  i n  FLEMING. 

T h e r e  h a v i n g  b e e n  n o  c o n f l i c t  b e t w e e n  t h e  d e c i s i o n s  

o f  t h e  F o u r t h  D i s t r i c t  a n d  t h e  F i r s t  D i s t r i c t  d e m o n s t r a t e d  

b y  t h e  P e t i t i o n e r ,  t % i s  C o u r t  s h o u l d  d e c l i n e  j u r i s d i c t i o n  

f o r  t h e  r e a s o n s  a b o v e  s t a t e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

F R I E D R I C H ~ L L ,  MIKOS & R IDLEY ,  P . A .  
2 9 0 0  Eas O a k l a  P a r k  B o u l e v a r d  
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