


of extreme mental or emotional disturbance;
(c¢) that the victim was a participant in the
defendant's conduct or consented to the act;
(d) that the defendant was an accomplice in
the offense for which he is to be sentenced
but the offense was committed by another
person and the defndant's participation was
relatively minor; (e) that the defendant
acted under extreme duress or under the
substantial domination of another person; (f)
the capacity of the defendant to appreciate
the criminality of his conduct or to conform
his conduct to the requirements of law was
substantially impaired; (g) the age of the
defendant at the time of the crime.

The trial judge himself also failed to consider non-statutory
mitigating circumstances. 1In his findings, the trial judge said:

As to any mitigating circumstances:

A. That the defendant has no significant
history of prior criminal activity, I £find
that this circumstance does not apply in this
case as to either count, Mr. Wilson having
had an extensive record of criminal activity.

B. That the crime for which the defendant
is to be sentenced was committed while the
defendant was under the influence of extreme
mental or emotional disturbance. I find that
it does not apply.

C. That the victim was a participant in
the defendant's conduct or consented to the
act, this mitigating circumstance does not
apply.

D. That the defendant was an accomplice
in the offense for which he is to be
sentenced but the offense was committed by
another person, that mitigating circumstance
does not apply. . »

E. That the defendant acted under extreme
duress or under the substantial domination of
another person, this mitigating circumstance
does not apply. ‘ ' _

F. That the capacity for the defendant to
appreciate the criminality of his conduct or
to conform his conduct to the requirements of
law was substantially impaired does not
apply. .

G. The age of the defendant at the time
of the offense, this mitigating circumstance
does not apply.

In summary, the Court finds that as of the
nine aggravating circumstances, three were
applicable in this case. As to the
mitigating circumstances, none applied in
this case as to Count I or Count II.

Trial counsel had informed the trial court that it was error to
restrict the consideration of mitigating circumstances to those
enumerated in the statute: “Judge, as to the mitigating
circumstances, I would just call the court's attention that as to

mitigating circumstances, that the Court can consider any other
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aspect of the defendant's character and any other aspect of the
record, and its not restricted just to look at the list of
circumstances contained within the jury instrucfions." H(R. 743-
44).

Despite trial counsel's flagging of the issue, the trial
court and appellate counsel ignored the constitutional imperative
that sentencers not be precluded from considering any aspect of
the defendant's background and‘character proffered by the
defendant "as a basis for a sentence less that death."™ Lockett
v. Ohio, 438 U.S. 586 (1978) (plurality opinion). The sentencer
may neither be precluded from considering, nor refuse to consider,

as a matter of law, any relevant mitigating evidence. Eddings v.

Oklahoma, 455 U.S. 104 (1982).
The Eighth Amendment demands “reliability in the
determination that death is the appropriate punishment in a

specific case." Wodsen v. North Carolina, 428 U.S. 280, 305

(1976). Reliability is approached by requiring a "unique
individualized judgment regarding the punishment that a
particular person deserves"™ based on the "literally countless

factors" a defendant may proffer. Zant v. Stephens, 462 U.S.

862, 900-01 (1983) (Rehnquist, J., concurring in the judgment).

This Court has recognized that the same trial judge as in
this case, Thomas M. Coker, Jr., J., had, in a case proceeding at
the same time Petitioner's was, erred by failing to consider

nonstatutory mitigating circumstances. In Herzog v. State, 439

So.2d 1372 (Fla. 1983), a case with other startling parallels to
Petitioner's, this Court observed

however, there is no indication in the
sentencing order that the court considered
nonstatutory mitigating circumstances. We
find evidence in the record that the jury
could have considered in finding nonstatutory
circumstances (E.g., 1) the heated argument
between the victim and defendant which
culminated in defendant's decision to kill
the victim, 2) the domestic relationship that
existed prior to the murder. . . .

These non-statutory mitigating circumstances are present (and

were ignored) in Petitioner's case. Petitioner has included as
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Appendix R the transcript from sentencing in Hefzog. This Court
reversed there, and with the same judge and same error in
Petitioner's case, it is certainly reasonable to believe that at
least four members of this Court would react similarly and
consistently in Petitioner's case upon a proper advocate
delineation of the issue. Two Justices already believe that the
death sentences were invalid on this record. Petitioner asks
only that he be provided with an effective attorney, and a forum
to pursue his rights, a new appeal. Mr. Conner completely failed
to raise the issue, until it was too late, and then be raised it
“in an ineffective manner.

In Appellant's Motion for Rehearing, Appendix M, Mr. Conner
noticed that Justice Overton dissented herein in part because of
an erroneous jury instruction. Mr. Conner guessed that the
instruction Justice Overton referred to was "the instruction by
which the trial judge instructed the jury to consider only
statutory mitigating factors," and argued that such an

instruction was unconstitutional, and violated "Lockwood [sic] v.

Ohio, 438 U.S. 586 (1978)."

But Mr., Conner never let this Court know what non-statutory
mitigating circumstances were apparent from the record, saying
only that "nonstatutory mitigating evidence was presented."™ This
"friend of the court"™ stance is at most nominal representation,
falling below the standards expected of appellate attorneys.
Anders. Counsel is obligated in Motion for Rehearing to "state
with particularity the points of . . . fact which the court has
overlooked." 9.330, F.R.App.P. |

Even had Mr. Conner presented this issue in an effective
manner, he presented it too late. The state emphasized counsel's
ineffectiveness in its two sentence responSe to the claim:
"appellant has raised a new issue that he did not address in his
briefs filed with this Court. Therefore, the appellant is
precluded from raising said issues."  App. H. This Court denied

the Motion.
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Mr. Conner filed too little too late with this Court.
Petitioner wishes to have this issue heard in a meaningful
appellate setting, with an advocate. The state last Thursday
filed a response to Petitioner's 28 U.S.C. Section 2254 action
now pending in federal district court, and in that response, the
state argued that Petitioner waived this and other claims. The
state is seeking to deny relief, based on appellate counsel's
omissions before this Court.

This Court and the state are thus, to an extent, in
agreement with Petitioner -- appellate counsel's performance was

substandard., A belated appeal is appropriate.

3. Ineffective Challenge to Aggravating Circumstances

The trial court found three aggravating circumstances
applicable to both counts: prior conviction of a felony involving
violence, heinous atrocious and cruel, and cold calculating.

This Court asked

THE COURT: Well, did you talk about the
sentencing phase at all in your brief?

THE COURT (another member): The
appropriateness of the death sentence in this
case.,

({Long unanswered pause)

THE COURT: The State brought it up in its
brief and you didn't reply to it.

CONNER: Yes sir. 1In point six of their
brief., That is true.

THE COURT: Yes., You don't consider that
with any materiality or relevance in a case
where a man to who the death penalty has been
imposed sir?

CONNER: Uh, those particular points about
the aggravating and mitigating circumstances,
uh, I felt the prior decisions of this court
were clear that with the aggravating
circumstances as found by the court, that and
with no mitigating circumstances that it was,
uh, in an area where the court had already
decided, unless something has changed in the
interim,

THE COURT: Are you still of the opinion
that there is nothing to be said in behalf of
the appellant with respect to the imposition
of the death penalty?

CONNER: Only insofar as it relates to the
fact that the judge found as a matter of law,
one of the aggravating circumstances were the
uh, especially cold, cruel and heinous; which
he ruled as a matter of law.

THE COURT: Do you take issue of that,
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six?

CONNER: Well . . . (pause)

THE COURT: Have you read, are you
familiar with this court's case of Combs v.
State?

CONNER: VYes sir,

THE COURT: Do you feel that your facts
fit within the ruling in that case sir?

CONNER: Uh, I just, I don't know . . .

This Court ultimately ruled, essentially sua sponte, that cold

calculating did not apply.

HEINOUS ATROCIQUS AND CRUEL

The Court found heinous,ratrocious and cruel inapplicable to
the cousin's death, but applicable to the father's. This is
again a function of appellate counsel's ineffective assistance.
This Court believes the facts to be: "this victim had been beaten
with a hammer. . . . Appellant then procured a gun and shot his
father in the head."™ 436 So.2d 912, 909. Appellant counsel
simply failed to provide this Court with the correct context of
the father's death.

There was a mutual struggle between Petitioner and his
father. The house was a shambles from the struggle. Petitioner
hit his father as a result of the battle, but did not "beat him"
as that term is commonly interpreted. He also did not procure a
gun and shoot him -- the firearm discharged accidentally after
the father grabbed it from Earline.

The Court's finding of this factor, like the silent finding
of premeditation, is based on an unfocused view of the events
surrounding the offense, largely as a result of appellant's
counsel's deficiencies., The evidence is simply insufficient to
support a finding of heinous, atrocious and cruel.

Case law on heinous, atrocious and cruel shows few, if any,
findings of that aggravating circumstance where, as here, the
victim and the defendant were engaged in mutual combat at the
time of the killing. This is true because such cases rarely, if
ever, result in a first-degree murder conviction.

It is generally true that where a vicous beating proceeds

the death of a victim, heinous atrocious and cruel is supported.
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Thus, in Ross v, State, 386 So.2d 1191, 1194 (Fla. 1980), when

the victim sustained a "severe beating to her head and face" and
was "stamped to death," the circumstance was sustained. It was

affirmed in Adams v, State, 341 So0.24 765, 769 (Fla. 1976), where

the victim was beaten "past the point of submission and until his

body was grossly mangled." See also, O'Callaghan v. State, 429

So.2d 691 (Fla. 1983); Stano v. State, 378 So.2d 765 (Fla. 1980).

In all those cases, the beatings were severe and not "mutual
combat," and the aggravating circumstance was proper.

In this case, the Court found the factor proper, despite
death being caused by a. single shot, because this Court noted
that the victim "had numerous abrasions on his body, including
the head region, which were consistent with hammer blows." The
Court believed that the trial court "could properly believe" the
circumstance applied. Ppetitioner's position'is:that'fhe
circumstance does not apply, that the Court's standard of reyview
for affirming it was constitutionally incorrect, and that if.
heinous atrocious and cruel does encompass this case, it is an
unconstitutionally vague and overbroad aggravating circumstance,
and is unconstitutional as written and applied.

The reason the standard should not apply is that the
"heinousness" does not rise to the level of any of the other

Florida beating cases, See, e.g., Ross, 0O'Callaghan, and Stano,

and is significantly less than that found insufficient in other

cases., See, Halliwell v, State, 323 So.2d 557, 561 (Fla. 1975)

(defendant beat victim's skull with 19 inch breaker bar,
fracturing skull, then bruising and cutting, literally beating

victim to death -- not applicable); Rembert v. State, 445 So.2d

337 (fla. 1984) (beating elderly victim on head with club
insufficient)., If this aggravating circumstance is to be
genuinely and thus constitutionally consistent, then the finding
here must be reversed.

In any event, the inguiry is not whether the trial court

could "properly believe®" facts which would make the circumstance
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applicable. The inquiry is whether the state has proven the

circumstance beyond a reasonable doubt, Jackson v. Virginia, and

the ‘above analysis indicates it was not so proven.

Finally, if this aggravating circumstance applies in this
case, then it does not "genuinely narrow the class of persons
eligible for the death penalty," and it is unconstitutional as

applied to defendant. Zant v. Stephens, 103 S.Ct. 2733, 2743

(1983); see Mello, "Florida's 'Heinous, Atrocious, or Cruel'
Aggravating Circumstance: Narrowing the Class of Death-Eligible
Cases Without Making it Smaller,™ 13 Stetson Law Review 523
(1984). This very claim was raised and preserved pre-trial and
appellate counsel was ineffective for failing to raise the
question on appeal.

PRIOR FELONY INVOLVING VIOLENCE

The other aggravating circumstance, applied and affirmed on
both Counts, was that the Petitioner had been convicted of a
prior violent felony. No argument on this finding was advanced
by appellate counsel,

This circumstance is essentially a "status" circumstance:
all people who have a prior conviction for a violent felony are
eligible for death immediately upon a conviction for first-degree
murder. There is no narrowing of a class at all, in violation of

the Eighth Amendment. See Collins v. Lockhart, 745 F.2d 258

(11th Cir. 1985).

4, Ineffective Presentation of the Inappropriateness
of Death Under All the Circumstances

The majority of this Court found the two death sentences
appropriate, even though as to Petitioner's cousin the Court
found two of three aggravating circumstances to be improper, and
as to Petitioner's father the Court found one of two aggravating
circumstances to be improper. Two justices in dissent found the
death sentences improper. The majority reasons,for nevertheless
upholding the sentences are intimately connected with

Petitioner's claim of ineffective assistance of appellate
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counsel,

As to the Petitioner's cousin, regardless of the manner in
which his death occurred, Petitioner inherently suffered from one
aggravating circumstance: prior violent felony. The circumstance
of the offense thus had nothing to do with the appropriateness of
this death sentence -- it was an accidental stabbing, "not set
apart from the norm of capital felonies. 436 So.2d at 912. It
was Petitioner's background that was aggravating -- his status as
a prior felon -- and, "since there were no mitigating factors at
all," the Court found the sentence proper. Id.

With effective counsel on appeal, this Court would be
presented with a host of non-statutory mitigating circumstances
which applied, some involving Petitioner's background, and some
involving the offense. Appellant counsel offered no mitigating
circumstances to this Court, and in fact stated there were none,
thereby contributing to and urging this Court's finding of no
mitigation. The trial judge failed to consider any non-statutory
mitigating circumstances.

This Court is faced with a trial court finding of three
aggravating circumstances, a trial judge who instructed the jury
not to consider non-statutory mitigating circumstances, and who
himself did not consider any. While it is true that where there
is one aggravating and no mitigating factors, a death sentence’
may be affirmed, the capifal sentencing procedure

is not a mere counting process of X number of
aggravating circumstances and Y number of
mitigating circumstances, but rather a
reasoned judgment as to what factual
situations require the imposition of death
and which can be satisfied by life
imprisonment in light of the totality of the

circumstances present,

State v. Dixon, 283 So0.2d 1, 10 (Fla. 1973). Had the trial jury

and court looked at the non-statutory mitigating circumstances
and balanced them against one rather than three aggravating
circumstances, the result could reasonably have been different.

"We cannot know whether [the trial court's] reasoned judgment
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would have been different if the trial judge had considered only
one instead of three aggravating circumstances. . . ." Randolph
v. State, 463 So0.2d 186 (Fla. 1984).
Appellant counsel's errors also infect this Court's decision
that the death of his father called for the death penalty.
First, again, the prior felony conviction provided an automatic
aggravating circumstance, regardless of the manner of death.
This Court invalidated the cold calculating aggravating
circumstance. Thus, the critical factor was heinous, atrocious,
and cruel, and how it balanced with the mitigating circumstances.
Unfortunately, this Court's finding that "there were no
mitigating factors at all," the result of appellate counsel's
ineffectiveness, crippled Petitioner's hope for life. The Court

found the only mitigating circumstance proffered by counsel on

appeal -- "that the victim Sam wWilson, Sr. participated in the
incident" (a statutory mitigating circumstance) -- to have been

considered and rejected by the trial court. However, no
consideration by the trial jury, the trial court, or this Court,
was given to the plethora of non-statutory mitigating
circumstances.

Considering the questionable basis for the heinous,
atrocious, and cruel aggravating circumstance (see pp. __ ,
supra), the automatic aggravating circumstance on the prior
felony, the extent of non-statutory aggravating circumstances,
and the limitations placed on their consideration, the death
sentence is simply unreliable in this case, and violates the

Eighth Amendment,

CONCLUSION

Obviously, this Court cannot search every record on appeal
in every capital case for error. It is the responsibility of
effective appellate counsel to present all issues of arguable
merit to the appellate court. 1In this case, counsel failed to

fulfill that responsibility. Where the points omitted or
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improperly and inadequately presented are of indisputable merit
-~ such as those set forth herein ~-- and where the differehceAis
between life and death, a case cries out for judicial
intervention.

Petitioner therefore requests this Court to issue its writ
of habeas corpus, and to direct that Petitioner receive a new
trial; alternatively, that this Court allow full briefing of the
issues presented herein, and grant Petitioner belated appellate
review from his conviction and sentence.

Respectfully submitted,

,/”f;%Lj:i:::::::::>
(,,/K:‘—D N

RONALD A. DION

ENTIN, SCHWARTZ, DION & SCLAFANI
Attorneys for Petitioner

ESS Professional Building

1500 Northeast 162nd Street

North Miami Beach, Florida 33162
(305) 944-6556
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by hand delivery to Joy Shearer,
Assistant Attorney General, West Palm Beach, Florida, this

of June, 1985.
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