






















































significantly from the Knight standard. Jackson v. State, 

452 So.2d 533 (Fla. 1984). See also Clark v. State, 460 

So.2d 886 (Fla. 1984); Downs v. State, 453 So.2d 1102 

(Fla. 1984). 

At the hearing below, Mr. Baron testified with 

respect to his performance in handling Appellant's case; it 

is evident from Mr. Baron's testimony that he rendered 

effective assistance. 

Mr. Baron testified that he has been practicing 

law since 1978 and was the Chief Assistant Public Defender 

at the time he represented the Appellant on these charges 

(T. 20-21). Mr. Baron had handled approximately twenty-five 

to thirty felony trials prior to handling the instant case 

(T. 35). Mr. Baron testified that he thought he and Appellant 

got along very well and that Appellant freely discussed 

the case with him (Baron) and was actively involved in his 

defense (T. 35). Mr. Baron discussed all the possible 

defenses which could have been raised below with Appellant and 

whether or not Appellant would testify at trial (T. 35-36, 

48-49). Mr. Baron met with Appellant numerous times and they. 

discussed the case at length (T. 36). Mr. Baron testified 

that he believed deposed "just about anybody and everybody 

in this case." (T. 32). Mr. Baron testified that while 

self-defense was a portion of his theory of defense, (T. 36, 

59), the main thrust of his defense was that there was 
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no premeditation, thus the murder was more of a second degree 

murder, and that Appellant concurred in this tactic (R. 36-37, 

59). 

Thus, the evidence presented below clearly 

established that Mr. Baron presented the defense the Appellant 

wanted to have presented, and his manner of presenting it was 

based on strategic decisions made after an investigation. 

It is well settled that matters of trial tactics and 

strategy cannot serve as the predicate for a finding of 

ineffective assistance. United StateS v.Beasley, 479 

F.2d 1124 (5th Cir.), cert. den., 414 U.S. 924 (l973); 

Williams v.Wainwright, 681 F.2d 732 (lIth Cir. 1982). 

As this Court held in Sdngerv.State, 419 So.2d 1044 

(Fla. 1982), "We will not use hindsight to second-guess 

counsel's strategy, and so long as it was reasonably 

effective based on the totality of the circumstances 

it cannot be faulted."Id. at 1047. Most importantly, 

however, Appellant has wholly failed to show that "but for 

counsel's unprofessional errors, the result of the proceedings 

would have been different."Strickland v. Washington, 80 

L.Ed.2d at 698. 

A.� Trial Judge And Jury Consideration 
of Non-Statutory Mitigating Circumstances 

Appellant asserted his trial counsel was ineffective 

by failing to object to the trial court's instructions to the 

jurors regarding the mitigating circumstances which they 
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could consider in sentencing the defendant (See Appendix A, 

Claim I) and in failing to object to the mitigating factors 

considered by the trial court in sentencing Appellant (See 

Appendix A, Claim II). 

Appellant initially asserts the trial court's 

instructions to the jury regarding their consideration of 

mitigating factors limited their consideration to only those 

statutorily enumerated mitigating factors and prevented 

the jury from consideration of non-statutory mitigating 

circumstances. 

With respect to the jury instructions on 

mitigating factors, defense counsel did not have any basis 

for objecting to them since it has been definitively held 

the instructions that were given in this case do not 

restrict consideration of the mitigating circumstances. 

Straight v. Wainwright, 422 So.2d 827, 831 (Fla. 1981); 

Alvord v. Wainwright, 725 F.2d 1282, 1299 (11th Cir. 1984) 

[same exact jury instructions upheld]. 

At the hearing on Appellant's Rule 3.850 motion, 

Mr. Baron discussed his reasons for not requesting the trial 

court utilize the jury instructions promulgated by the Florida 

Supreme Court in April, 1981 (T. 29-30). Mr. Baron testified 

that he believed that under the newer instructions, the 

trial court would make a decision as to which aggravating 

and mitigating circumstances could be presented to the jury 
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and that he (and the prosecutor) decided they would rather 

be able to argue all the aggravating and mitigating circum­

stances as opposed to having the trial judge make a deter­

mination of which could be presented (T. 29-30). Hence, 

trial counsel's decision regarding presentation of mitigating 

circumstances did not stem from ignorance nor lack of 

preparedness; rather, it was a tactical choice. The decision 

was therefore one within counsel's discretion. Brown v. 

State, 439 So.2d 872 (Fla. 1983); Straight v. Wainwright, 

422 So.2d 827 (Fla. 1982). See also, AdamS v.Wainwright, 

769 F.2d 1443 (llth Cir. 1983); Songer v.Wainwright, 

571 F.Supp. 1384 (M.D. Fla. 1983) affd. 733 F.2d 788 

(11th Cir. 1984). 

Further, a review of the trial transcript 

clearly reveals defense counsel did present witnesses 

testimony and did argue to the jury non-statutory mitigating 

circumstances which were consistent with his defense (R. 692­

704, 709-714). At sentencing defense counsel called Eva 

Mae Rawls, who testified that Appellant had lived with her 

and her four children, that he had been very good to her 

and the children, and had never acted violently toward them 

(R. 692-695). Laura Mae Johnson testified that she knew the 

Appellant through their work, that he had never been violent 

to her or her child and that he had always been good to her 

child (R. 696-698). Johnnie Mae Wilson, Appellant's sister­
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in-law, testified that she had known the Appellant since they 

were children, that Appellant and his father (a victim) got 

along sometimes, and not others, that Appellant and the five­

year old victim got along well, that Appellant and her 

children played together, that Appellant was kind to her, her 

children, and everyone else she knew, and was never violent 

to her or her children (R. 699-702). Jimmie Wilson testified 

that he had known Appellant for twenty years, that they 

were good friends, that Appellant was the godfather of his 

child, that he thought Appellant was level-headed and easy­

going, and that Appellant was good to him (R. 702-704). 

Thus, as defense counsel testified at the Rule 

3.850 hearing, he was not limited in his presentation of 

evidence or argument to merely statutory mitigating circum­

stances (T. 46-47). Clearly the jury was presented, and 

had an opportunity to consider non-statutory mitigating 

circumstances at sentencing. 

Additionally Appellant argued that the trial 

court did not consider the non-statutory mitigating 

circumstances in making his sentencing decision, thus trial 

counsel was ineffective for failing to object to these 

"restricted" factors. 

The record on appeal clearly refutes this claim. 

Trial counsel specifically informed the trial court that he 

need not restrict his consideration to the statutory 

mitigating circumstances: 
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Judge, as to the mitigating 
circumstances, I would just call to 
the Court's attention that as to 
mitigating circumstances, that the 
Court can consideranydther 
aspects of the defendant's character 
and any other aspect of the record, 
and it's not restricted just to 
look at the"list of circumstances 
contained within the jury instructions. 
(R. 743-744). 

Clearly, defense counsel urged the trial court to consider 

the non-statutory mitigating circumstances, and to the 

extent the record does not reflect the trial court considered 

those circumstances (and the Appellee in no way concedes the 

trial court failed to do so), it was not through any failure 

of trial counsel and no claim of ineffectiveness can be 

predicated on this claim. 

In sum there was no substantial deficiency by 

trial counsel in placing before the jury and trial court 

non-statutory mitigating circumstances which prejudiced 

Appellant's defense. Strickland,supra. 

B.� Counsel's Tactical Decision Not 
To Reveal The Animosity Between 
Appellant And His Stepmother To 
The Jury Was Based Upon Reasonable 
Assumptions In The Formulation Of 
A Reasonable Professional Strategy. 

Appellant asserts trial counsel was ineffective 

in failing to investigate and present to the jury the Appellant's 

history of fighting with his stepmother and father. (See 

Appendix A, Claim III pp. 13-17; Appendix B, Claim III pp. 8­

11) . 
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Appellant's counsel's testimony at the Rule 

3.850 hearing reveals that while counsel was aware of 

Appellant's history of prior altercations with his step­

mother (T. 37-38, 53), he did not recall ever being aware 

of any prior altercations between Appellant and his father 

(T. 32-33, 36, 51, 53). Mr. Baron further testified that 

the physical evidence adduced at trial showed that Appellant's 

father had been shot from a distance of more than three 

feet (T. 58-59), and that evidence of prior fights between 

Appellant and his stepmother would have been harmful to 

Appellant's case in that it would have indicated long-standing 

hatred and prior violent acts between Appellant and his 

stepmother and destroyed Appellant's defense of no premeditation 

(T. 59-60). Hence, Mr. Baron's decision to delete from 

Appellant's taped statement, Appellant's admission that he 

had previously fought with his stepmother, was consistent 

with his strategy (See: R. 16), and clearly not ineffective. 

Songer, supra. 

Appellant alleges that his brother, Bobby Wilson, 

could have and would have given testimony to support his 

claim of self-defense as to their father. However, Bobby 

did not give this testimony in his pre-trial deposition and 

despite Appellant's representations that Bobby was available 

to testify at the Rule 3.850 hearing (T. 16), he was not called 

to testify, nor was his affidavit moved into evidence before 

39� 



the trial court. Thus with respect to those allegations as 

to what Bobby would have testified above and beyond his 

deposition testimony, they are pure speculation. Appellee 

would note that the allegation that Bobby was only once 

contacted by defense counsel is clearly refuted by Mr. Baron's 

testimony that he was certain he had spoken to Bobby on more 

than one occasion (T. 38-39), and that Bobby told defense 

counsel that he could not in good conscience testify favorably 

for Appellant at sentencing because Appellant had been convicted 

of killing their father (T. 47-48). 

Likewise, contrary to Appellant's allegation that 

defense counsel only spoke with Johnnie Mae on a welfare 

fraud charge, that he spoke with her a lot, and that they 

were in constant communication throughout the trial (T. 40-41). 

Further, contrary to Johnnie Mae's allegations in 

her affidavit, that Appellant's father was violent and had 

previously threatened Appellant, in her deposition she 

testified that although she had heard Appellant and his 

father argue about Appellant's problems with his stepmother, 

Johnnie Mae stated: "But it never went anywhere, just a little 

argument and Sam Jr., would leave the house and that was 

it." (R. 978). Clearly this was not sufficient to put trial 

counsel on notice that Appellant's father had previously 

threatened him. Nor can Johnnie Mae's deposition testimony 

that Appellant "and his father had a little run in once" 
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in Pompano, (R. 983), constitute sufficient notice such that 

defense counsel can now be deemed to have acted unreasonably 

in failing to prope~ly investigate or develop this testimony. 

Finally, despite Appellantis allegations that 

his father's prior threats would have substantiated his 

claim of self-defense, he was able to introduce evidence at 

trial that his father introduced the deadly force into the 

fray and that the gun went off accidentally as Appellant and 

his father struggled for it (T. 49, 60; R. 475, 478). 

Appellant also received jury instructions self-defense and 

justifiable use of force (R. 1200-1205). However, the 

evidence adduced at trial also revealed that Appellant's 

father received numerous blows to his head, back and arms 

consistent with those which would be made by a hammer (R. 540, 

543, 544; T. 59) that the father was shot from a distance of 

at least three feet (R. 548, 559; T. 57-58), and that Appellant 

was not injured in the fray (R. 336- 364; T. 59). It is 

apparent the jury declined to believe Appellant's version 

of the events and Appellant has failed to show how his 

unsubstantiated allegations that Appellant's father had 

previously threatened him would have altered the outcome 

of the trial. 

Clearly trial counsel's decision regarding the 

Appellant's prior altercations with his stepmother was a 

strategic decision, made after investigation and cannot 
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serve as a predicate for ineffective assi.stance of counsel. 

Beasley, supra; Williams v.Wainwrtght, supra; Songer, supra. 

In the absence of any showing by the defendant that his 

counsel had any reason to know of Appellant's father's 

prior threats, (if indeed they existed at all), and in the 

absence of any showing by Appellant that but for this alleged 

omission the result would have been different, Appellant has 

failed to show prejudice sufficient to meet the standard of 

Strickland, supra. State v. Bucherie, 10 F.L.W. 235 (Fla. 

April 25, 1985). 

C.� Appellant Was Not Denied 
Effective Assistance of Counsel 
Where A Certified Legal Intern 
Supervised By Defense Counsel 
Participated In His Defense. 

Appellant asserts he was denied effective 

assistance of counsel when a certified legal intern participated 

in his case without his knowledge or consent. 

At the hearing defense counsel testified that 

Mark Gaeta was an intern under his supervision when he 

(defense counsel took over Appellant's case (T. 23). Mr. Baron 

further states that he probably instructed Mr. Gaeta to go and 

talk with Appellant as soon as possible (T. 23), and that the 

interview sheet made out by the intern was likely not made 

out at the magistrates hearing but at an interview afterwards 

(T. 24). Mr. Baron further testified that Mr. Gaeta was 

present for the entire trial, just sitting at counsel table, 
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entered into discussions regarding jury selection, took notes, 

saw Appellant on occasion, perhaps handled an unimportant 

deposition, helped with research (T. 44-45). 

Although Appellant asserts there is no documentation 

in the record that he gave his permission for Mr. Gaeta to 

work on his case, he has not alleged any deficiencies in 

Mr. Gaeta's performance, nor any prejudice which inured to 

him as a result of this participation. 

This Court has held, where as here, an evidentiary 

hearing establishes the intern was properly supervised and 

the case is handled by a licensed attorney, an Appellant has 

not been denied effective assistance of counsel. Aldridge 

v. State, 425 So.2d 1132 (Fla. 1983). Further in the absence 

of demonstrable prejudice Appellant cannot prevail on this 

claim. Bucherie,supra. 

D.� Counsel's Decision Not Argue 
Remorse As A Non-Statutory 
Mitigating Factor Was A Reasoned 
Professional Decision. 

Appellant asserts trial counsel was ineffective 

for failing to develop Appellant's remorse over the acts he 

committed as a non-statutory mitigating factor. (Appendix A, 

Claim VI, pp. 20-23; Appendix B, Claim VI,pp. 13-17). 

At the hearing trial counsel testified that he 

didn't call the psychiatrist to testify regarding the 

Appellant's feelings of remorse because he thought the 

testimony would be more harmful than helpful due to the 
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defendant actions (efforts to hide his participation in the 

murders) after the murders (T. 42-44)~ Trial counsel further 

testified that by putting the psychiatrist on the stand he 

would allow the state to bring out on cross-examination the 

part of the psychiatrist's report which stated the Appellant 

had an explosive temper, which would have been damaging to 

his case (T. 54-55). 

Thus, the evidentiary hearing sub judice clearly 

established defense counsel's performance at sentencing was 

the result of preparation and based on tactical decisions 

made by an experienced attorney after a full discussion with 

his client. The standards of effectiveness outlined in 

Strickland, supra, and Knight, supra, have been met. 

Further the prejudice showing was not met. Bucherie, supra. 

E.� Counsel Properly Declined To 
File A Motion To Suppress 
Where He Could Not In Good 
Faith Do So. 

Appellant asserts he was denied effective 

assistance of counsel because his counsel did not file a 

motion to suppress any of his pretrial statements. (See 

Appendix A, Claim IX, pp. 25-27; Appendix B, Claim IX, pp. 

23-29). 

At the hearing,sub judice trial. counsel testified 

that he thought long and hard about Appellant's statements 

but that he did not feel that in good faith he could move to 

suppress the statements (T. 45-46)~ Counsel further testified 
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that Appellant's version of the events were contained in 

the statements and that the use of the statements would 

obviate the need for Appellant to testify at trial which 

counsel was reluctant to do because of Appellant's prior 

record and counsel's assessment (concurred in by Appellant) 

that Appellant would not make a good witness (T. 48-50). 

Clearly, counsel's assessment that a motion to 

suppress any or all of the Appellant's statements would be 

frivolous is clearly correct. See Point I, Claim E, infra. 

Counsel is not required to argue that which he is his 

reasoned judgment determines to be without merit. Magill v. 

State, 457 So.2d 1367 (Fla. 1984); Palmes v. State, 425 

So.2d 5 (Fla. 1983); Ford v. Strickland, 696 F.2d 804 (11th 

Cir. 1983). Indeed an attorney in the State of Florida is 

ethically bound and may be disciplined for advancing a 

claim he knows is unwarranted under existing law. Fla. Bar 

Code Prof. Resp. E.C. 7-4, D.R. 7-l02(A)2. 

Counsel for Appellant did object to Appellant's 

statement made to the first officer on the scene that an 

unknown black male committed the crime (R. 68-69, 1136-1137). 

A hearing was held on the motion to suppress this statement 

and that motion was denied. 

Clearly, counsel's decision was based upon 

reasoned professional judgment and in the absence of a 

showing of prejudice Appellant is not entitled to relief 

Bucherie, supra. 
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F.� Counsel Rendered Effective 
Assistance of Counsel By 
Arguing Non-Statutory 
Mitigating Circumstances. 

Appellant argues he was denied effective assistance 

of counsel by his counsel's failure to object to the trial 

court's failure to find some statutory mitigating circumstances. 

As argued in Point 1, Claim F, infra, this issue 

has already been determined by this Court. Further as argued 

in Point II, Claim A, infra, counsel did argue numerous non-

mitigating factors. Appellant has made no showing of prejudice 

with respect to this claim hence it does not entitle him 

to relief. Strickland,· supra, 'Bucherie, 'supra. 
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POINT III 

THE TRIAL COURT CORRECTLY DENIED 
THE APPELLANT'S MOTIONS FOR A 
CONTINUANCE AND FOR STAY OF EXECUTION. 

The trial court below set a time certain of 

3:00 p.m. on June 19, 1985, for a hearing on any motion 

for post-conviction relief that the Appellant intended 

to file. This hearing was set on June 18, counsel were 

notified, and an order was signed directing that the 

Appellant be transported from prison so he could be present 

at the hearing. The motion for post-conviction relief 

and accompanying memorandum were not filed and served on 

opposing counsel until approximately 2:00 p.m. on the 19th. 

The death warrant for Appellant was signed May 31, 1985. 

At that time, the Appellant was represented by his present 

counsel, since a federal petition for habeas corpus was 

filed on his behalf in 1984. 4 

Thus, this case is yet another last minute 

attempt to obtain a stay where it appears delay has been 

used as a tactic. See, Arango v. State, 437 So.2d 1099, 

1104 (Fla. 1983). The trial judge afforded the Appellant 

an opportunity to present whatever he chose to, and finding 

the claims to be without merit, properly denied the motions 

for post-conviction relief and a stay of execution. 

4 The Attorney General's Office did not learn 
of the pending habeas corpus petition until the week of 
June 10, 1985. 
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CONCLUSION 

Wherefore, based upon the foregoing reasons and 

authorities, the Appellee respectfully requests that the 

trial court's denial of the Appellant's motion for post­

conviction relief be affirmed. 

Respectfully submitted, 

JIM SMITH 
Attorney General 
Tallahassee, FL 32301 

JOY -~/ SHEARER 
Assis'tant Attorney General 
111 Georgia Avenue, 
West Palm Beach, FL 
(305) 837-5062 

Room 204 
33401 

SARAH B. MAYER 
Assistant Attorney General 

RICHARD G. BARTMON 
Assistant Attorney General 

Counsel for Appellee 
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